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INTRODUCTION 

This  handbook   is  intended   to  serve  primarily  as  a  working   tool.    In- 
formation  is  designed   to  provide  assistance  m   the  preparation   for,  and   the 
conduct  of,   labor  negotiations.   Thererare   literally  thousands  of  volumes 
written   on   labor  relations  and   labor  negotiations,  however,   none  of   theiri 
are  tailored   to  our  specific  needs.  This  handbook   has  been  structured   in  an 
attempt  to  assist  Montana  state  agencies  in   terms  of  applicable  statutes, 
policies  and  practices. 

Collective  bargaining  in   the  public  sector  is  relatively   new.    It   is  also 
distinctly  different  from  the  private  sector  in   many  ways.   There  is  no 
counterpart  to  the   Federal    National    Labor   Relations   Board.   There  are  no 
public  sector  equivalents  to  the  Taft-Hartley,  Walch-Healy  or   Landrum- 
Griffin  Acts.   Due  to  the   lack  of  controlling   Federal    legislation   in   the  public 
sector,  states  are  passing  public  sector  bargaining  laws  based  on   their   in- 
dividual  desires,  with   no  controlling  standardization.   There  is,   understand- 
ably, no  identifiable  pattern  emerging  within  those  states  that  currently 
provide  for  collective  bargaining  in   the  public  sector.   The  result  is  that 
we,  basically,  have  to  chart  our  own  course.   The  contents  of  this  hand- 
book, the  rules  and  regulations  of   the   Board  of   Personnel   Appeals  and 
related  State   Laws,  are  going  to  have  to  be  tested,  evaluated,   interpreted 
and  revised  as  time  and  experience  dictate.  There  is  tnuch  we  have  to 
learn,  and   there  is  much  we  have  to  accomplish   if  we  are  to  make  a 
success  of  collective  bargaining  at  the  state  level    in   Montana 

Every  effort  has  been   made  to  ensure  that  the  provisions  of  this 
handbook  are  in  accordance  with  applicable  statutes,  State  policy  and 
procedures,  and  the   Board's  rules  and  regulations.   However,   it  should  be 
stressed  that  such  statutes,  etc.,  have  precedence   in  all  cases  where  discre- 
pancies exist. 


Doyle   B.   Saxby,   Director  Pete   Byrnes,  Chief 

Department  of  Administration  Labor   Relations  Bureau 

STATE   OF   MONTANA  STATE   OF   MONTANA 
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MANAGEMENT  MEMO   1-74-1 


TO: 


FROM: 


All   State  Agencies 

0 


Doyl^B.  Saxby,   UirecTor, 
Department  of  Administration 


DATE:  January  23,    1974 

SUBJECT:    COLLECTIVE   BARGAINING  PROCEDURES 

I.      POLICY 

In  accordance  with  Title  59,  Chapter   16,   R.C.M.    1947,  and  Title  59,  Chapter  9,   R.C.M. 
1947,  the  Department  of  Administration   is  promulgating  the  following  procedure  for  collective  bar- 
gaining within  the  executive  branch  of  State  government.     This  procedure  is  designed  to  accomplish 
the  following  objectives: 

1.  Provide  within  the  executive  branch  a  single  contact   point   for  all   labor   relations 
matters. 

2.  Provide  centralized  negotiating  service  within   the  executive  branch  to  ensure  max- 
imum efficiency   in  the  collective  bargaining  process  and  optimum   uniformity   in 
all  contractual   matters. 

3.  Provide  a  clear  statement  of  the  respective  responsibilities  and  relationships  in  the 
collective  bargaining  process. 


II.     COLLECTIVE   BARGAINING   PROCEDURE 

The   initial  step   in   the  collective  bargaining  process  begins  with   the   initiation   of  a  peti- 
tion to  form  a  bargaining  unit  by  a  group  of  employees.     The  final  step  in  collective  bargaining  is 
the  issuance  of  a  signed  contract.     Subsequent  to  the  negotiation  process  is  the  contract  adminis- 
tration phase  wherein  there  is  continuous  activity  relating  to  supplemental   negotiations,  grievance 
procedures,  and  related  matters  where  management/union  consultations  are  required. 

A.      New  Bargaining   Unit   Determination 

1.      A  group  of  employees  desiring  to  be  represented  by  an  exclusive  representa- 
tive for  the  purpose  of  collective  bargaining  must  submit  a  petition  to  the 
Board  of  Personnel  Appeals,  hereafter  referred  to  as  the  Board,  as  outlined   in 
their  Adminstrative  Order  No.  24-3-1    (copy  attached). 
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2.  The  Board  shall  verify  the  petition.  After  validation,  the  Board  shall  notify  ^^^^^^ 
the  director  of  the  agency(s)  involved  and  the  Department  of  Administration's  ^F^ 
Labor  Negotiator  of  such  petition. 

3.  The  Board,  or  an  agent  of  the  Board,  shall  decide  tjie  appropriate  unit  for 
collective  bargaining  purposes.     The  Labor  Negotiator  with   the  assistance  of 
the  involved  agency (s)  shall  provide  assistance  to  the  Board   in  bargaining  unit 
determination. 

4.  The  Board  shall   set  up  and  supervise  required  elections  as  necessary  among 
affected  employees. 

5.  The  Board  shall  certify  the  exclusive  representative,  as  established  by  the  elec- 
tion, or  as  recognized  by  the  employer  and  so  inform  the  affected  agency(s) 
and  the  Labor  Negotiator. 

B.      Contract  Negotiation   Process 

1.  The  Labor  Negotiator  shall  meet  with  the  exclusive  representative  and  schedule 
negotiations  and  establish  a  Pre-NegSitiation  Agreement. 

2.  The  involved  agency,  with  assistance  from  the  Labor  Negotiator,  will  develop 
a  contractual  position  and   initial  contractual  offer.     The  process  of  developing 
an   initial  offer  will  provide  an  opportunity  for  the  agency  director  to  estab- 
lish, with  the  Labor  Negotiator,  allowable  contract  parameters.     These  parame- 
ters, once  established,  will   not  be  violated  at   the  bargaining  table  without  prior' 
consultation   with  the  director.     This  will  ensure  that  contractual  agreements 
reached  at  the  table  will  normally  be  approved  because  the  Labor   Negotiator 
will  be  acting  on  behalf  of  both  the  agency  director  and  the  Director  of  Ad- 
ministration. 

3.  The   Labor  Negotiator  shall  conduct  the  negotiations  with   the  affected  agency(s) 
providing  technical  assistance  and  membership  on  the  negotiation   team.      In  the 
event  the  Labor  Negotiator  or  a  member  of  his  staff  is  unable  to  conduct  a 
specific  negotiation  due  to  work   load  or  schedule  conflicts,  he  shall  confer  with 
the  agency  director  involved  and  they  shall   mutually  delegate  another  negotiator 
to  conduct  the  negotiations.     The  Labor  Negotiator  will   provide  technical  assis- 
tance in  such  cases. 

4.  If  an  impasse  occurs  at  the  bargaining  table,  the  matter  may  be  referred  to  the 
Board  of  Personnel  Appeals  as  prescribed  by  law,  pertinent  rules  and  Board  reg- 
ulations. 

5.  After  agreement  has  been  reached  at  the  bargaining  table,  the  proposed  con- 
tract  must  stili   be  approved  by  the  Director  of  Administration  and   the  member- 
ship of  the  involved  bargaining  unit. 

a.  The  Labor  Negotiator  will  send  a  copy  of  the  proposed  contract,  signed  ^^ 
by  the  principal  negotiators  for  both  management  and  labor,  to  the  Diree  ^F 
tor  of  Administration   for  final   management  approval   as  required  by 


e 
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Executive  Order  6-73,   in  consonance  with   the  provisions  of   Title  59, 
Chapter   16,   R.C.M.    1947. 

b.  The  exclusive  representative  will   be  responsible  for  obtaining  membership 
approval  of  the  proposed  contract. 

c.  The   Labor  Negotiator  will   request  the  approval  of  the  Director  of  Admin- 
istration within  ten   (10)  days  after  agreement  has  been  reached  at  the 
bargaining  table.     The  Exclusive  Representative  will   request  membership 
ratification  within  the  same  time  frame.     This  time  constraint  will   provide 
continuity  to  the  collective  bargaining  process. 

d.  The  final  contract  shall   be  issued  and  considered   in  force  by  all   parties 
when  approved  as  specified   in   (a)  and   (b)  above. 

6.      The  affected  agency (s)   shall   be  responsible  for  administering  the  contract   in 
accordance  with   its  provisions.     The  affected  agency(s)  shall   involve  the  Labor 
Negotiator  in  supplemental  agreements  to  the  contract,  and   inform  him  of 
significant  problems  in  contract  administration.     The  Labor  Negotiator  shall 
provide  technical  assistance  in  such  matters  as  required. 


III.      RESPONSIBILITIES 

A.      Employees 


1.  May  initiate  petitions. 

2.  Shall  select  representation   in  accordance  with  provisions  and  procedures  estab- 
lished by  the  Board. 

3.  Shall  conduct  themselves  in  accordance  with  the  provisions  of  approved  contrac- 
tual agreements. 

B.  Board 

The  Board  shall  develop,  implement  and  administer  rules  and  procedures  as  required 
by   law.     (See  Board  of  Personnel  Appeals  Administrative  Order  No.  24-3-1,  at- 
tached.) 

C.  Department  of  Administration,  Personnel   Division 

The  Personnel  Division  shall  provide  technical  support  to  all  parties  as  requested  in  ■ 
such  areas  as  job  classification,  fringe  benefits,  and  such  other  conditions  of  employ- 
ment falling  within  the  purview  of  the  Personnel   Division. 

D.  Agencies 

Agency  management  shall: 

1.      Provide  detailed  input  to  the  Board  regarding  bargaining  unit  determination  as 
required. 
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2.  Delevop  basic  data  to  support  the  initial  contract  offer. 

3.  Develop  the  initial  contract  offer. 

4.  Review  and  finalize  the  initial   contract  offer  with  the  Labor   Negotiator. 

5.  Provide  the   Labor  Negotiator  with  allowable  contract  parameters  and  provi- 
sions. 

6.  Provide  membership  on  the  negotiation  team. 

7.  Assume  full  administrative  responsibility   for  contracts  subsequent  to  membership 
ratification  and  final   management  approval. 

Labor  Negotiator 

The   Labor  Negotiator  shall: 

1.  Develop  and   implement  related  procedures. 

2.  Review  and  finalize  the  initial  contract  offer. 

3.  Conduct  negotiations  with  the  Exclusive  Representatives. 

4.  Arrange  pre-negotiation  agreements  with  the  Exclusive  Representatives.  < 

5.  Schedule  negotiations  with  the  Exclusive  Representatives. 

6.  Provide  liason  with  the  Board  for  all  agencies. 

7.  Assist  the  agency  director  in  establishing  allowable  contract  parameters. 

8.  Update  and   reissue  collective  bargaining  procedures  and   manuals  as  required. 

Director  of  Administration 

The  Director  of  Administration  shall   review  and  approve  all   negotiated   labor  con- 
tracts as  provided  for   in   Executive  Order  6-73  and  Title  59,  Chapter   16,   R.C.M. 
1947. 


IV.     COLLECTIVE   BARGAINING   HANDBOOK 

The   Labor  Negotiator  shall   maintain  on  a  continuously  updated  basis  a  "Collective  Bar- 
gaining Handbook".     The  handbook  shall  be  primarily  for  the  use  of  the  executive  branch  agencies 
and  personnel,  but   is  available  to  others  interested   in   labor  negotiations      This  handbook  will  con- 
tain such  material  as: 

A.  Current  statutes,  regulations,  and  procedures. 

B.  Executive  branch   policy  statements  relative  to  collective  bargaining  and   labor  nego- 
tiations. 
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C.  Job  classification  and  salary  structures. 

D.  Fringe  benefits. 

E.  Recommended  contract  content  and  structure. 

F.  Non-negotiable  matters  (items  that  have  been  deliniated  by  statute,  etc. 

G.  Contract   language  requirements. 

H.  Instruction  on  pre-negotiation  preparation. 

I.  Management  involvement  in  unit  determination. 

J.  Instructions  on  the  conduct  of  negotiations. 
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CHAPTER   2  -   NEGOTIATION   PREPARATION 

Essential  Elements  of  Bargaining  Preparation 

The  establishment  of  a  sound  labor  relations  policy  is  a  prerequisite  to 
successful  collective  bargaining.  This  means  that  management  should  develop  its 
basic  philosophy  relative  to  employees  and  their  representatives.  Policy   needs 
are  as  follows: 

o  Provide  a  steady,  ample,  competent  labor  force  that  is  fairly  and 

adequately  compensated. 
o  Permit  management  the  flexibility  it  needs  to  manage  efficiently. 
o  Preserve  the  public  interest. 

o   Encourage  employees,  through  effective  communications,  to 
identify  with  employer  objectives. 
Whether  in  writing  or  not,  this  basic  philosophy  should  be  well  under- 
stood as  the  foundation  of  the  employer's  labor  policy. 

Some  important  steps  in  preparing  to  bargain  include: 

0  Study  thoroughly  the  present  contract  (or  the  existing  terms  and 
conditions  of  employment  in  the    case  of  a  first  contract)  with 
a  view  towards  identifying  sections  that  require  modifications. 
o  Analyze  closely  any  grievances  to  discover  unworkable  or  poor 
contract  language,  or  situations  which  are  creating  problems  in 
supervisory-employee  relationships, 
o   Hold  frequent  conferences  with  line  supervisors  for  the  dual 
purpose  of  improving  the  supervisor's  knowledge  of  contract 
administration  and  obtaining  information  as  to  how  the  con- 
tract is  working  in  practice. 
o  Review  other  current  union  agreements  signed  by  typical  and 

comparable  agencies  with  the  same  or  other  unions. 
o   Review  and  analyze  notes  made  of  discussions  held  during  the 

past  year  with  the  union  bargaining  committee, 
o   Require  written  reports  from  all  levels  of  management  on  all 
oral  discussions  with  union  representatives  regarding  interpre- 
tation of  various  contract  clauses, 
o   Review  reports  of  all  supervisory  meetings  on  contract  and 

personnel  practices  for  possible  suggestions  on  contract  changes, 
o   Require  all  levels  of  supervision  to  report  difficulties  in  op- 
erating under  the  existing  agreement  and  to  suggest  contract 
remedies, 
o  Analyze  the  supervisory  comments  for  possible  employer 
counter  proposals. 
The  effectiveness  of  management  strategy  at  the  bargaining  table  can 
always  be  improved  by  an  objective  reappraisal  of  how  previous  negotiations 
were  handled.  For  example: 

o  Did  the  union  obtain  concessions  on  key  issues?  Were  these 
evaluated  and  their  impact  listed? 
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0  Was  the  initiative  taken  away  from  the  chief  negotiator  at  the 

table?  Have  these  strategic  weal<nesses  been  corrected? 
o  Have  prior  union  tactics  been  reviewed? 
0  How  can  exhibits  and  visual  aids  be  used  most  effectively? 
0  Has  the  accuracy  of  data  or  facts  to  be  presented  been 

checked? 
o  Have  labor  relations  reporting  services  such  as  Bureau  of 
National  Affairs,  Commerce  Clearing  House,  and  Bureau  of 
Labor  Standards  been  reviewed  to  ensure  keeping  abreast  of 
recent  developments? 
0  Has  economic  data  on  issues  likely  to  be  of  importance  been 
collected  and  analyzed? 
An  audit  of  the  existing  agreements  should  be  made.  In  this  audit  look 
for  contract  violations  and  new  practices  (side  bar  agreements)  which  may 
have  been  instituted  during  the  term  of  the  contract.  Remember  that  such 
agreements  which  may  have  been  reached  may  conflict  with  the  contract  or, 
in  effect,  amend  it. 

Management  should  determine  the  short  and  long-range  objectives  it 
intends  to  achieve  during  the  negotiations.  Short-range  objectives  should  be  to 
reach  a  fair  and  equitable  settlement  for  the  new  contract  term.  Although  it 
is  an  over  simplification,  your  long-range  objectives  should  involve  laying  the 
groundwork  for,  and  the  development  of,  contractual  obligations  to  best  fit 
the  future  plans  of  the  operating  unit. 

Agency  negotiation  team  members  have  the  fundamental  task  of 
selecting  and  compiling  adequate  pertinent  data  to  ensure  that  they  will  not 
be  confronted  with  unexpected  issues  or  demands.  Their  decisions  should 
be  made  on  the  basis  of  complete  and  accurate  knowledge.  It  is  necessary 
to  anticipate  reasonably  foreseeable  demands  that  may  be  made  by  the  union. 
The  gathering  of  information  is  a  dual  operation  and  each  is  critical; 

1.  Data  accumulation:  All  information  bearing  on  administration 
of  the  contract,  and  contractual  relationships  with  employees 
and  their  representatives  should  be  accumulated. 

Labor  publications  and  reports  should  be  reviewed  continually 
to  keep  abreast  of  bargaining  demands  made  by  the  local 
union  in  other  negotiations,  as  well  as  its  international  union. 
Demands  made  by  other  unions  representing  similar  employees 
on  other  employers  in  the  field  and  the  community  should 
also  be  reviewed. 

2.  Policy  Formulation;  As  reopening  date  approaches,  manage- 
ment's position  with  respect  to  all  anticipated  union  demands 
should  be  firmed  up.  Management  should  prepare  its  own 
demands,  estimate  the  costs  of  expected  proposals,  and  com- 
pile supporting  facts  and  figures  from  all  sources. 
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Evaluating  Past  Contract  Experience: 

As  part  of  negotiation  preparation,  a  continuous  audit  of  the 
contract  should  be  made  by  nrianagement  through  the  analysis  of  grievances 
and  through  contract  administration  data  supplied  by  supervision  and  other 
personnel.  Problem  clauses  should  be  identified,  and  case  histories  and 
statistics  should  be  compiled  to  support  any  desired  changes.  The  following 
checklist  will  be  useful  as  a  guide  for  such  audits: 

o   Have  grievances  filed  during  the  year  been  studied,  classified 

and  analyzed? 
0  Does  the  grievance  analysis  indicate  the  number  of  grievances 

alleging  violation  of  each  contract  clause? 
o  Does  the  analysis  show  the  number  of  grievances  settled  at 

each  step  of  the  grievance  procedure? 
o   Has  the  number  and  type  of  grievance  from  each  department 

or  area  been  classified? 
o  Does  the  analysis  include  the  cost  to  process  and  settle  the 

grievances? 
o  Does  arbitration  experience  indicate  the  exact  change  that  the 

decisions  have  made  in  the  original  contract  intent? 
o  Have  arbitration  awards  been  analyzed  to  indicate  how  each 

has  invaded  or  altered  policy? 
o  Have  arbitration  decisions  been  analyzed  to  determine  what 

changes  are  required  in  the  existing  contract? 
o  Has  there  been  an  analysis  of  time  and  expense  of  union  stew- 
ards acting  on  union  business  on  government  time? 
o  Are  full  facts  available  concerning  work  stoppage  or  slow- 
downs, if  any,  during  the  year? 
o  Have  penalties  been  attached  to  employees  for  leaving  the 
work  area  without  permission  so  that  sudden  walkouts  and 
wildcat  strikes  may  be  minimized? 
o  Have  charges  of  contract  violations  by  employer  or  union  been 

fully  explored  and  documented? 
o  Has  the  impact  of  make-work  provisions,  sleepers  and  restric- 
tive clauses  been  evaluated,  looking  toward  the  possibility  of 
elimination? 
0  Have  union  committee  attitude,  technique,  strategy,  and  flex- 
ibility been  analyzed,  discussed  and  recorded  for  reference? 
o  Have  previous  union  negotiating  demands  conflicted  with 
grievance  settlements?  Are  you  prepared  to  illustrate  union 
inconsistency  with  concrete  examples? 
o  Have  periodic  bulletins  been  released  for  employee  information 

and  were  they  successful  in  keeping  employees  informed? 
o  Have  plans  been  made  to  improve  channels  for  getting  timely 
information  to  supervision  and  to  dispel  rumors  and  mis- 
statements during  negotiations? 
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Collection  of  Bargaining  Data: 

The  collection  of  appropriate  data  for  negotiations  is  a  vital  step 
in  the  process.  It  accomplishes  two  objectives; 

1.  It  assists  management  to  bargain  from  a  position  of  strength, 
and 

2.  It  assists  management  in  maintaining  and  improving  its  rela- 
tionships with  employees  through  recognition  of  employees' 
needs  and  desires. 

The  following  data  elements  should  be  collected: 

Wages:  During  negotiations  in  the  private  sector,  as  well  as  in 
many  state  and  local  negotiations,  a  wage  rate  increase  is  often  a  major  union 
objective.  Even     in  the  Federal  sector  and  those  other  public  sector  jurisdic- 
tions where  wages  are  non-negotiable,  it  can  be  expected  that  the  issue  of 
wages  will  be  raised  by  the  union.  Unions  may  interject  the  wage  issue  to 
put  management  on  the  defensive  or  may  even  use  the  non-negotiability  of 
wage  issues  as  justification  for  other  demands.  In  our  case  wage  issues  are  ne- 
gotiable subject  to  legislative  appropriations.  To  be  prepared  fully,  manage- 
ment should  compile  full  and  factual  wage  data  for  the  prior  twelve  months. 
The  following  is  a  suggested  checklist  of  wage  data: 

o  Average  straight  time  hourly  and  weekly  earnings  in  the  bar- 
gaining unit 

0  Average  total  hourly  and  weekly  earnings  in  the  bargaining 
unit 

o  A  distribution  or  breakdown  of  the  above  by  department, 
occupation,  shift,  and  length  of  service 

o  Average  premium  pay  per  hour  by  job  classification 

o  Average  premium  pay  per  hour  per  department 

o  Beginning  rates  for  ail  classifications 

o  Various  rates  paid  for  the  same  job 

o    List  of  employees  with  'red  circle'  or  frozen  rates 

0  Job  descriptions 

0  Job  evaluation  plan 

o   Employee  merit  rating  plans 

o  Wage  incentive  plans 

o   Employee  rate  progression  plans 

o  Comparisons  of  the  wage  structure  -  rates  and  earnings  -  with 
comparable  jurisdictions  and  up-to-date  figures  for 

1.  Competitive  employers 

2.  Community 

3.  Specific  employers 

4.  Other  government  employers 

5.  Comparable  jobs  in  industry 

o  Details  of  pertinent  wage  settlements 

1.  Competitive  employers 

2.  Community 

3.  Other  government  employers 
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4.  Comparable  jobs  in  industry 

o   Estimated  cost  of  union  demands 

o  Estimated  cost  (or  savings)  of  management  proposals 

o   Estimated  cost  of  bargaining  unit  wage  increases  as  it  will 
affect  non-bargaining  unit  employees 

o  Cost  of  living  data  and  comparison  of  increases  vs.  earnings 

Hours:   Hours  of  work  are  often  the  chief  source  of  controversy 
in  collective  bargaining.  In  collecting  data  for  contract  negotiations,  all  avail- 
able information  concerning  hours  worked  should  be  compiled  for  reference 
and  presentation  if  necessary.  Although  our  hours  of  work  are   statutory,  the 
following  analysis  should  be  completed; 

o  Average  weekly  hours  over  the  past  year 

o  Average  the  hours  by 

1.  Bargaining  unit 

2.  Department 

o  Compare  weekly  hours  with 

1.  Community 

2.  Competitive  employers 

3.  Specific  employers 

4.  Comparable  jobs  in  industry 

o  Indicate  the  number  of  hours  in  a  regularly  scheduled  work- 
day and  week 
o  Compile  shift  data  for 

1.  Starting  and  quitting  times  of  all  shifts 

2.  Starting  and  quitting  times  of  odd-hour  shifts  listed  sep- 
arately 

3.  Listing  of  rotating  shifts  for  maintenance  occupations 

4.  Number  of  employees  per  shift  by 

a.  Occupation? 

b.  Seniority? 

o  Analyze  overtime  worked  over  the  past  year  by 

1.  Division  or  bureau 

2.  Job  Classification 

3.  Distribution  among  employees 

4.  Refusal  of  overtime 

Employees:  Statistical  data  concerning  employees  is  of  utmost 
necessity  at  the  bargaining  table.  Again,  the  data  must  be  accurate  and 
complete. 

o  Tabulate  information  regarding  the  number  of  employees  in 
the  bargaining  unit  as  follows 

1.  Total  in  the  bargaining  unit 

2.  Total  in  each  division  or  bureau 

a.  By  shift 

b.  By  length  of  service 

c.  By  age  distribution 

d.  By  regular  or  temporary 
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o   Estimate  future  manpower  requirements,  by  job  classification 
0  Tabulate  the  number  laid  off  by  date,  division  or  bureau,  and 

job  classification 
0   List  the  number  recalled  from  layoffs  by  date,  division  or 

bureau  and  job  classification 
0  Employee  turnover  data 

1.  Hires 

2.  Discharges,  by  reason 

3.  Quits,  by  reason 

o  Total  number  of  promotions,  demotions  and  transfers 
o  Number  of  employees  on  leave 

1 .  Personal 

2.  By  department 

3.  By  special  groups 

4.  By  union  officer  (stewards,  committeemen,  etc.) 

0   Number  of  union  officials  (in  each  union  in  activity) 

1.  Total 

2.  By  union  officer 

o  Wages  paid  for  time  spent  on  union  activity 

1.  Total 

2.  By  department 

3.  By  union  office 

Fringes:   Fringes  have  become  as  important  as  wages  in  private 
sector  and  some  state  and  local  negotiations.  As  much  data  as  possible  should 
be  gathered  not  only  with  respect  to  the  fringes  which  your  department  pro- 
vides, but  all  other  fringes  provided  in  competitive  industry.  In  our  situation, 
all  fringe  benefits  are  prescribed  by  statute  or  outside  regulations.  However,  the 
means  and  methods  of  implementing  and  administering  them  are  negotiable. 

Computing  fringes  in  terms  of  total  cost  and  in  cost  per  hours 
actually  works  in  an  extremely  effective  way  to  compare  over-all  practices  -  - 
since  the  details  may  vary  from  unit  to  unit.  But  in  collecting  this  information, 
it  is  vital  that  costs  be  computed  in  all  jurisdictions  on  the  same  basis  -  -  other- 
wise the  comparisons  become  invalid  and  hazardous. 

0   For  ease  of  handling,  prepare  separate  sheets  describing  the 
position  management  will  take  with  regard  to  any  of  the 
following  which  are  applicable  to  your  jurisdiction 

1 .  Premium  pay 

2.  Shift  differentials 

3.  Hazardous  duty 

4.  Rest  periods 

5.  Meal  periods 

6.  Holidays 

7.  Annual  leave  (vacation) 

8.  Extended  leave 

9.  Sick  leave 
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10.  Educational    leave  and   payment 

11.  Union  business  leave 

12.  Military  leave 

13.  Jury  duty 

14.  Snack  and  eating  facilities 

15.  Group   insurance  plans 

16.  Day  care  facilities 

17.  Pension  plans 

18.  Upward  mobility  training 

19.  Termination  pay 

20.  Abortion  counseling 

21.  Supplemental   unemployment  benefits 

22.  Parking  facilities 

23.  Others 

24.  Training 

25.  Compensating  time  off 

26.  Seniority 

o  Prepare  cost  surveys  indicating 

1 .  Cost  per  hour  per  employee  per  benefit 

2.  Total  cost 

3.  Average  cost  per  employee  per  year 

4.  Percentage  of  payroll 

5.  Percentage  of  total   labor  costs 

Miscellaneous  Information:   Additional   information  of   importance  to 
the  negotiator  should  be  available  for  quick  reference  if  necessary: 
0  Texts  and  bulletins  of 

1.  Labor-Management   Relations  Act  which   is  applicable 

2.  Labor-Management   Reporting  and  Disclosure  Act   (Landrum- 
Griffin  Act) 

3.  Fair   Labor  Standards  Act 

4.  Walsh-Healy  Public  Contracts  Act 

5.  Civil    Rights  Act 

6.  Pertinent  State  laws 

7.  Board  of  Personnel  Appeals  Rules  and   Regulations 

8.  Costs  of   union  activities  -  strikes,  slowdowns,  grievances, etc. 

9.  Seniority   lists 

10.  Reports  to  the  public  and  employees 

11.  Copies  of  the  pension,  group  insurance  and  other  employee 
benefit  programs 

12.  Copies  of  the  employer  personnel   practices  and  procedures 

13.  Employee  handbook 

14.  Description  of  employee  services  -  medical,  safety,  credit 
union,  recreation   programs,  communications,  cafeteria,  etc. 

15.  Union  Constitution  and   By-laws 
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PROPOSED   COSTING 

Legislative  Process  and  Budget  Cycle  in    Labor-Management  Negotiations 

Need  for   Financial   Preparation.  Today,   more  than  ever,   management  must 
be  fully   prepared  to  represent  its  boss,  the  taxpayers  of  the  State,   in   the 
field  of  contractual   labor  negotiations.    It  must  at  all   times  during  the  nego- 
tiations have  information  available  to  accomplish   its  goal  which  should  be 
one  of  mutual   benefit  and  satisfaction   to  both   the  State  employees   (who 
are  also  taxpayers)  and  the  general   body   itself.    In   the  comparatively   new 
field  of  state-labor  negotiations  where  historical   precedents  will   be  set  for 
years  to  come,  it  is  vitally  essential   that  management  have  at  its  finan- 
cial finger  tips  the  information  needed.  To  accomplish  this,  management 
must  always  enter  negotiations  with  at  least  full   knowledge  of  the  follow- 
ing: 
Complete  cost  package  of  all    issues  involved   including  but  not  limited  to: 

Cost  of   proposed  salary   increase. 
Cost  of  fringe  benefits. 

Employee  group  health  and  life  insurance. 

Workmen's  Compensation  premiums. 

Unemployment   Insurance. 

Public   Employees'    Retirement  System. 

Teachers  Retirement  System. 

F.I.C.A.    (Social   Security). 
Knowledge  of  at  least  the  following: 

Local  and  State  labor  markets. 

Salaries  paid  in  private  sector  for  comparable  jobs. 

Salaries  paid   in  other  states  for  comparable  jobs. 

Salaries  paid    federal  employees  in  comparable  jobs. 

An  employee  distribution  chart. 

A  length-of-service  distribution  chart. 

A  distribution  chart  showing  the  number  of  employees  in  each 

step   in  each  job  classification. 

A  comprehensive  list  of  all  written  personnel   policies,  executive 

orders,  and  other  regulations  concerning  conditions  of  employment. 
Budget  Process.       ,. 

Budget   Defined.  The  budget  is  a  financial  plan  of  agency  operations  that 
serves  as  both  estimate  and  control   of  future  activity. 
Program  Concept  of   Budgeting.  The  program  concept  of  budgeting  was 
introduced  into  Montana  governmental   agencies  during  the   1971-73  biennium. 
Program  budgeting  is  essentially  a  system  of  planning  by  programs  which 
are  goal   oriented.   It  is  directed  toward  levels  of  output  of  goods  and 
services  rather  than  toward  the  means  used   in  producing  the  output.   De- 
signed  to  provide  a  basis  for  comparing  alternative  ways  of  attaining  de- 
sired goals,   it  IS  a  systematic  method  of  comparing  expenditures  with 

planned  goals. 

Appropriations   (Spending  Authority).   Only  the  legislature  has  the  power   to 

appropriate  moneys  for  the  operation  of  state  government.    Operational    funds 
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are  generally  appropriated  at  the   initial   session  of  biennium  and  may  be  re- 
viewed during  the  second  session  of   the  biennium. 
In  most  cases,  appropriations  are  made  by  program. 

A  program   is  defined  as  a  segment  that  includes  a  combination  of  planned 
efforts  to  provide  a  service. 

Appropriations  may   in  some  cases,   (other  than   the  State's  General    Fund)   be 
increased   by  approved  budget  amendment. 

An  approved  budget  amendment  requires  approval  by  the  Governor  or  his 
designated  representative  on  a  request  made  through  the  Office  of  Budget 
and  Program   Planning  to: 

a.  Obtain   financing  for  a  new  or  expanded  program  from  funds 
which  were  not  available  for  consideration   by   the   Legislative 
Assembly  but  which   have  become  available  from  a  source  other 
than  the  State's  General    Fund. 

b.  Transfer  appropriations  between  programs  within  a  State  agency. 

c.  Expend  remaining  balances  of  the  first  fiscal  year  appropriations, 
including  General    Fund  appropriations,  during  the  second  fiscal 
year  of  the  biennium   in  case  of  proven   necessity. 

General   Fund  Appropriations. 

May  not  be  increased  by  budget  amendment. 

May  be  transferred  between  programs  of  the  agency  by  budget  amendment. 

Remaining  balances  of  first  fiscal  year  may  be  expended  during  second 

fiscal  year  of  biennium   in  cases  of  justified  necessity  by  budget  amendment. 

Transfers  may    be  made  between  years  of  a  biennium   due  to  unforeseen, 

unanticipated  events  by  budget  amendment. 

Other  Fund  Appropriations. 

May   be  increased  by   budget  amendment. 

May   be  transferred  between  programs  of  the  agency   by  budget  amendment. 

Remaining  balances  of  first  fiscal  year  may  be  expended  during  second 

fiscal  year  of  biennium   in  cases  of  justified  necessity  by  budget  amendment. 

Transfers  may  be  made  between  years  of  a  biennium  due  to  unforeseen, 

unanticipated  events  by  budget  amendment. 

Procedures  Available  for  Salary  Adjustments. 

Once  legislative  appropriations  have  been  established   for   the  programs  within 
an  agency,  the  following  methods  may  be  available   (at  the  present  time)   to 
increase  salaries  bearing   in   mind  the  overall   goal   of   the  program  and  fund- 
ing provided. 
General   Fund. 

Within  a  program,  saving  in   one  expenditure  category   may   be  transferred 
to  another  expenditure  category. 

When   two  or  more  programs  exist  in  an  agency,  transfer  of  funds  between 
programs  may   be  approved. 

Reduce  the  number  of  employees  and  use  uncommitted  funds  for  salary 
increases  for  remaining  employees   (be  careful,  do  not  overcommit  yourself 
for  subsequent  years). 
Provide  salary   increases  for  selected  employees. 
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Other  Funds. 

All   of  above  methods  applying  to  the  General    Fund. 

When  prices  of  products  or  services  are  not  restricted    (For  example,   liquor 

profits  go  into  the  General    Fund.)   by  statutes. 

Streamline  marginal   programs  when  this  can   be  done  without  required 

approval   of  legislature. 

Guidelines  for  Administrators. 

To  cope  successfully  with   the  experts  who  will   be  representing  labor   in 
labor- management  relations,   the  administrator  must  have  complete  knowledge 
of  the  financial   resources  available  to  his  agency.   The  administrator   must 
possess  the  following; 

An   understanding  of  the  appropriate  laws  with  special   emphasis  on   the 

laws  relating  to  the  agency  he  represents. 

A  knowledge  of  future  revenue  projections   (if  applicable)   for  the 

agency. 

An  awareness  of  future  expenditure  requirements. 

A  knowledge  of   immediate  costs  and  alternative  costs   (see  selected 

formulas  for  costing  collective  bargaining  proposals) 

An  understanding  of    both   the  short  and   long-term   financial    implica- 
tions of  any  salary   increase  granted. 

A  capacity  to  discuss  alternatives  or  counter-offers  proposed  by   labor. 

A  workable  management  philosophy  toward  the  scope  of  collective 

bargaining. 

An  open   mind  and  a  willingness  to  reach  agreement. 
References. 

The  administrator  will   need  to  familiarize  himself  with  and  make  use  of 
some  or  all   of  the  following  as  a  background  to  financial   negotiations; 

Appropriation  acts  of  the  current  legislature. 

Minutes  (when  available)  of  legislative  finance  and  claims  and  finan- 
cial  sub-committee  meetings. 

State  budget  act   (Sectons  79-1001    through   79-1019,   R.C.M.   1947) 

Constitution  of   Montana    (Article  V,  Section    11,  which  describes  the 

prodedure  for  appropriations  bills). 

Area  wage  surveys   (prepared  by   the   Bureau   of   Labor  Statistics,   U.S. 

Department  of   Labor). 

Classification  and  Pay  Plans  prepared  by  the  Department  of  Admm- 

istraton. 

Selected  Formulas. 

1.      Direct  Wage   Increases 
a.       Across-the-board 

The  cents  per  hour  cost  of  an  across-the-board   increase  is  self 
evident,   i.e.,  a   10  cent  a  hour  increase  costs   10  cents  an   hour. 
The  annual   cost  of  an  across-the-board   increase  is  obtained   by 
multiplying  the  increase  by  hours  to  be  worked.    For   instance. 
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2.       Fringe   Benefit    Increases 

A  "fringe  benefit"   is  a  payment  made  in  behalf   of  an  employee  in 
addition   to  wages,  the  cost  of  which   is  paid  by   the  employer. 

Examples  of  fringe  benefits  are;    holidays,  vacation,  sick   leave,  pension 
plans.  Group   Health  and  life  insurance,  contributions  to  workmen's  compen- 
sation, unemployment   insurance,  social   security,  and  similar  so-called   "mone- 
tary" items. 

Fringe  benefits  are  part  of  an  employer's  labor  costs  and  have  money 
value  to  the  worker  receiving  them. 

It  is  important  that  a  negotiator  be  able   to  place  a  price  on  a  fringe 
item   to  know  exactly  what  the  benefit   is  worth   to  his  membership  as 
part  of  the  overall  settlement. 

There  are  three  main  ways  to  express  the  value  of  a  fringe   item: 

1.  Total   annual  cost. 

2.  Cost  in  cents  per  hour. 

3.  Cost  per  employee. 

The  following  examples  will  all   use  the  same  basic  information.  There- 
fore, figures  obtained   in  determining  "total   annual  cost  of  a  fringe  item" 
should  also  be  used  in  determining  "cost  in  cents  per  hour"  as  well  as 
"cost  per  employee." 

1.       Formula   For  Computing  Total   Annual   Cost  of  a   Fringe   Item 

a.  Computing  Total   Annual  Cost  of  Eleven  Paid  Holidays.   If 
an  agency  employing  500  workers,  with  an  average  hourly 
rate  of  $1.80,  has  eleven  paid  holidays  -  the  total  cost  of 
the  holidays  would  be  figured  by  the  following  formula. 

Number  of  Workers     X       Average  Hourly   Rate       X       Hours  off  on   Holiday 
=  Total   Annual   Cost. 
Therefore; 
500  Workers         x        $1.80         x  88         =       $79,200 

To  determine  the  total   annual   cost  of  an  additional   holiday, 
the  same  formula  would  be  used; 

Number  of  Workers     X       Average   Hourly   Rate       X       Hours  off  on   Holiday 

Therefore; 
500  Workers         x        $1.80         x  8  =       $7,200 

b.  Computing  Cost  of   15-minute  Paid   Rest  Period 

The  same  formula  would  be  used  for  this  fringe  item; 

Number  of  Workers     X       Average  Hourly    Rate       X       Annual    Number  of 

Rest   Hours 
Therefore; 
500  Workers         x        $1.80        x        63.25        =       $56,925 

(63.25  hours  is  the  annual   paid  rest  period  time  which   is 
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a   10  cent  an   hour  increase  for  a  group  of    100  workers,  assuming 
a  40  hour  week,  would  cost  $20,800  annually,  not   including  em- 
ployer payroll  contributions. 
Range  of  rate  increase 

Where  there  is  a  range  of  rate  increases,  each   increase  must  be 
multiplied  by  the  hours  to  be  worked.  A  total   must  be  derived 
and  the  average  cents  per  hour  increase  determined   by  dividing 
the  total  annual   cost  by   total   hours  worked. 

Assuming  that  50  workers  received  a  7  cent  an  hour  increase,  25 
received  an   8  cent  an   hour   increase;  and   25  received  an    11    cent 
an   hour  increase,   the  computations  required  are  as  follows; 


Number 

of 

ncrease             x 

Workers 

X 

Hours 

7  cents 

50 

2080 

8  cents 

25 

2080 

1 1    cents 

25 

2080 

\verage  hourly 

cost 

=  Total  . 

annual 

cost 

=  $   17,160 

Annual 
Cost 

$7,280 

4,160 

5,720 

$117,160 

=  $.0825  average 


Total   hours 


208,000 


Percentage  increase 

Before  the  cents  per  hour  cost  of  a  percentage  increase  can  be 

determined,   it  is  necessary  to  compute  average  straight   time 

hourly  earnings   (ASTHE). 

Here  is  an  example  of  how  ASTHE   is  determined; 


Hourly  earnings 
in  classification 

$   15.00 

41.25 

14.00 
$  70,25 


Numbers  in 

Rate                  X 

Classification 

$  2.50 

6 

2.75 

15 

2.80 

5 

Total 

26 

Total   hourly  earnings 

in  classification 

Total   number   m 

classification 

$  70.25 

=   ASTHE 


$   2.70 


26 


A  5%  increase,  where  ASTHE  equals  $2.70,  on   the  average,  would  cost 
13.5  cents  per  hour. 
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arrived  at  by   multiplying  the  daily  rest  period  of    15  minutes 
times  253  -  the  average  number  of  days  worked  per  year- 
and  dividing  by  60  minutes:      1 5     x        253       =     63.25  hours) 

60 

c.       Computing  Total   Annual   Cost  of   Paid  Vacations 

Number  of  Workers  X        Average  Hourly   Rate       X       Hours  of  Vacation 

Therefore: 
150  Workers         x        $1.80        x  40         =       $  6,000 

180  Workers         x        $1.80        x  80         =  28,800 

226  Workers         x        $1.80        x  120         =  40,680 

$75,480 

2.       Formula  for  Computing  Cost  in  Cents  Per   Hour  for  a   Fringe   Item 
Three  factors  must  be  known  to  compute  costs  in  cents  per  hour: 

1.  Total   annual   cost  of  fringe  items 

2.  Average  number  job  hours  worked  per  year 

3.  Number  of  employees  in  the  bargaining  unit 

Take  the  figures  used  and  arrived  at  in  Section    1    -   Formula  for 

computing  annual  cost  of  a  fringe  item. 

a.       Computing  cost   in   Cents  Per  Hour  for   Eleven   Paid   Holidays 

Annual   Cost 

Average  Hours  Worked   Per  Year  X  Number  of  Workers 

Therefore: 

$50,000  =       .04846     dollars  per  hour 


2,080        X  500 

Cost   in  cents  per  hour       =       4.8 

The  cost  of  an  additional   holiday  would  be  figured  on   the  same  basis; 

Annual   Cost 

Average  Hours  Worked  Per  Year  X  Number  of  Workers 

Therefore^ $7_200  =       .0069     dollars  per  hour 

2,080         X        500 

Costs  in  cents  per  hour      =       0.7  cents 

b.      Computing  Cost   in  Cents  Per  hour   For   15  IVlinute  Paid 
Rest  Period. 

Annual   Cost 
Average   Hours  Worked   Per  Year  X  Number  of  Workers 

Therefore:  $56,250  =     .0541  dollars  per  hour 

2,080     X  500 
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Cost  in  cents  per  hour     =     5.4     cents 

c.       Computing  cost   in  Cents  Per   Hour  for   Paid  Vacations 

Annual   Cost 

Average   Hours  Worked  Per  Year  X  Number  of  Workers 

Therefore: 

68,400  =        .06577     dollars  per  hour 

2,080        X    500 

Costs  in  cents  per  hour     =       6.6  cents 

A  fourth  week   of  vacation  for  50  employees  would   be  computed  on 
the  same  basis. 

Annual  Cost  __^ 


Average  Hours  Worked   Per   Year  X  Number  of  Workers 

Therefore: 

$3.600  =      .00346     dollars  per  hour 

2,080         X       50 

Cost  in  cents  per  hour       =       0.3     cents 

Note:      This  method   is  a  short-cut,  accurate  enough   to  compute  costs 
for  the  purpose  of  negotiations.  To  be  more  accurate,  we  should  not  use 
2,080  hours  as  the  average  per  worker.    Instead,  we  should  use  the  actual 
number  of  hours  worked,  plus  overtime,   minus  hours  paid  but    not  worked 
(like  holidays,  vacations,   rest  periods,  etc.).   However,  for  our   purposes 
the  average  figure  of  2,080  hours  per  worker   is  sufficient. 

3.       Formula  for  Computing  Total   Annual   Cost  Per  Worker 

Take  the  figures  used  and  arrived  at  in  Section    1    -   Formula  for 
Computing  Annual   Cost  of  a   Fringe   Item. 

a.       Computing  Total   Annual   Cost  Per  Employee  for   Eleven   Paid 
Holidays. 

Annual   Cost  


Total   Number  of  Workers 

Therefore: 

$50,400        =       $100.80 
500" 

Total   Annual   Cost  Per  Worker      =        $100.80 

The  cost  of  an  additional   holiday  would   be  figured  on   the  same  basis. 

$7,200  =        $14.40 

500 
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Total   Annual   Cost  Per  Worker      =       $14.40 

b.      Computing  Total   Annual   Cost  per  Worker   for   15-minute   Rest 
Period. 

Annual   Cost 


Total    Number  of  Workers 
Therefore; 

$56,250  $112.50 

500 

Total   Annual   Cost  Per  Worker      =        $112.50 

c.       Computing  Total   Annual   Cost  Per  Worker  for   Paid  Vacations 

Annual  Cost 

Total    Number  of  Workers 
Therefore: 

$68,400  $136.80 
500 

Total   Annual   Cost  Per  Worker      =       $136.80 

The  annual  cost  of   a  fourth  week  of  vacation  for  50  people  would  be 
figured  in  the  following  way; 

Annual   Cost 


Total    Number  of  Workers 
Therefore; 

$3,600  =       $7.20 

500~ 

Total   Annual   Cost  Per  Worker      =       $7.20 

Note;     The  formula  takes  into  consideration  the  total   number  of  workers 
covered  by  the  bargaining  unit  and  not  the  actual   number  benefiting 
from  a  particular  fringe  item. 

This  method  indicates  the  money  value  of  the  whole  package  for  ail 
workers  in   the  bargaining  unit.    For  example,  only  50  people  benefit 
from   the  additional   fourth  week  of  vacation  which  costs  .345  cents  per 
hour  for  the  total   labor  force  over  the  year.   During  negotiations  the 
Committee  might  have  "traded"   this  fourth  vacation  week   for  an  addi- 
tional  half- holiday    (e.g.  Christmas  Eve),  which    would  cost  .345  cents 
per  hour    for  the  total    labor  force  over  the  year.   For  all   practical 
purposes,  the  cost  for  the  half  ^holiday,  which  would  benefit  all  workers, 
would   be  identical  with   the  cost  for  the   fourth  week  of  vacation   for 
50  workers. 


„  ,-  CONTRACT  ANALYSIS  &   REVIEW 
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Rather  than  discussing  at   length  typical   contract  clauses  and  their 
defects  from  a   management  point  of  view,   it   is  considered   more  helpful   to 
analyze  in  some  detail   a  "typical"  contract.  To  do  this,  actual  contract 
clauses  have  been  selected  for  analysis.  The  provisions  in  these  clauses  are 
typical   of  the  proposals  you  can  expect  from  unions  representing  public 
employees,  and  some  of  those  agreed  to  by   inexperienced   management  nego- 
tiators. Although  these  clauses  refer  to  non-professional  employees,  the 
analysis  and  observations  are  applicable  to  proposals  presented  by  unions  or 
associations  representing  professional  groups. 

There  are  some  sample  clauses  included  that  would   have  been  far 
better  from   management's  point  of  view.   It  should  be  made  clear,  however, 
that  no  clause,  no  matter  how  good   it  might  be  in  the  abstract,  can  be 
inserted  arbitrarily  in  a  contract  without  considering  all  the  attendant  cir- 
cumstances. Accordingly,  the  sample  clauses  included  here  are  merely  sug- 
gested as  illustrations  of  what     management  negotiators  should  generally 
attempt  to  obtain  in  negotiations.   It  should  also  be  noted  that  many  of  the 
suggested  sample  clauses  are  optional   ones  from  a  management  point  of 
view.   Necessarily,  collective  bargaining  by   its  very  definition,   involves  con- 
siderable give  and  take  and  no  negotiator,  no  matter  how  skilled  or  ex- 
perienced, can  always  get  the  best  clause  from  management's  point  of 
view.  Some  of  these  sample  clauses,  therefore,  should  be  considered  in   terms 
of  concessions,  which  may  have  to  be  made  before  final  agreement  is 
reached. 

The  observations  and  analysis  are,  for  the  most  part,  highly  cri- 
tical of  the  contract  clauses  in  the  "typical"  contract  shown  below.   It 
should  be  recognized  that  critical  comment  is  often  directed  to  certain  of 
the  clauses  which,  in  practice,  might  not  cause  agency  management  any 
difficulty.   It  is  often  possible  for  agency  management  and  a  union  to  work 
together  when  the  language  is  not  clear.  The  success  in  working  together 
in  such  a  circumstance  usually  results  from  certain   informal   understandings 
between  the  union  leaders  and  the  agency  which  eliminate  potential  diffi- 
culty.  However,  the  fact  that  difficulties  are  not  anticipated  does  not 
detract  from  the  advisability  of  clarifying  or  correcting  contract  language. 
Often  a  change  in  union  leadership  at  the  international  or  local   level   or 
in  agency   management  brings  an  end  to  the  informal   understandings,    it 
is,  of  course,  easier  to  correct  the  language  problem  before  an   issue  arises. 

It  is  far  easier  to  obtain  desired  contract  language  initially   (in  the 
first  contract)   than   it   is  in  subsequent  negotiations,  when  any  suggested 
changes  will   be  viewed   more  suspiciously  by   the  union.  The  first  contract 
is  the  starting  point  for  all  future  negotiations  and,  from  management's 
standpoint,  this  is  the  most   important  negotiation.   A  right  given  up  is 
difficult,   if  not  impossible,  to   regain.    In   negotiating  a  first  contract   it 
should  be  the  goal  of   management  to  obtain  a  "tight"  agreement  that  does 
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not    infringe  on   management's  right   to   manage.    In   most   instances,  management 
can  obtain  a  "tight"  agreement   initially  because  the  union   is  primarily  con- 
cerned  in  obtaining  recognition,  economic  gains,  and  an  agreement   in  writing. 

CLAUSE  ANALYSIS 

*        —  Preamble  — 

This  agreement  entered   into  by   (X)   Agency   (hereinafter  referred 
to  as  the  Agency)   and   (Z)   Union   (hereinafter  referred  to  as  the 
Union)   has  as  its  purpose  the  promotion  of  harmonious  relations 
between  the  Agency  and  the  Union;  the  establishment  of  an 
equitable  and  peaceful   procedure  for  the  resolution  of  differences; 
and  the  establishment  of  rates  of  pay,  hours  of  work,  and  other 
conditions  of  employment. 

ANALYSIS 

The  preamble  or  first  paragraph  of  the  contract  should  define  the  parties  to 
the  agreement  and  provide  a  short  reference  by  which  the  parties  can  be  re- 
ferred to  in  the  remainder  of  the  agreement.   In  this  regard  the  contract 
clause  is  acceptable. 

Frequently  unions  propose,  either  in  the  preamble  or  in  a  separate  "intent 
and  purpose"  clause,  that  the  contract  express  the  intent  and  purpose  of  the 
parties  in  entering  into  the  agreement.  While  such  provisions  are  not  binding 
covenants,  they  nevertheless  can  be  used  to  expand  or  limit  the  scope  of 
the  agreement.  The  clause  in  question   is  really  rather  meaningless.  Occasion- 
ally, however,  unions  propose  clauses  which  provide  that  one  of  the  pur- 
poses of  the  agreement  is;   "to  provide  a  means  of  communication  between 
the  Agency  and  the  Union  whereby  management  officials  from  the  Agency 
shall   meet  regularly  with  representatives  of  the  Union  to  discuss  matters  of 
policy."  Such  provisions  should  be  avoided  because  they  infer  that  the  union 
is  a  co-manager  with  the  agency  in  the  determination  of  such  policies. 

On  the  other  hand,  an  "intent  and  purpose"  clause  drafted  from  manage- 
ment's point  of  view  can  be  helpful   in  limiting  the  scope  of  the  agreement, 
Consider,  for  example,  the  following: 

WHEREAS,  the  agency  considers  the  practices  and  procedures 
of  collective  bargaining  as  a  fair  and  orderly  way  of  conduc- 
ting its  relations  with   its  employees  and,   insofar  as  such   prac- 
tices and  procedures  are  appropriate  to  the  functions  and  ob- 
ligations of  the  Agency  acting  through   its  Director,  to  retain 
the  right  effectively  to  operate   in  a  responsible  and  efficient 
manner  and  are  consonant  with  the  paramount  interests  of  the 
Agency  and   its  employees, 

WHEREAS,   it  is  the   intention  of  this  Agreement  to   provide, 
where  not  otherwise  mandated  by   statute,  for  the  salary   struc- 
ture, fringe  benefits,  and  employment  conditions  of  the 
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employees  covered  by  this  agreement,  to  prevent  interrup- 
tion of  work  and  interference  with  the  efficient  operation 
of  the  agency  and  to  provide  an  orderly  and  prompt  me- 
thod of  handling  and  processing  grievances. 
NOW,  THEREFORE,  the  parties  agree  with  each  other  as 
follows: 

The  above  provision  clearly   indicates  that  the  parties  do  not  intend   to 
nullify  or  restrict  any  of  the  normal   prerogatives  of  the  agency.  Such  a 
provision  could   prove  extremely  useful    in  an  arbitration   proceeding  where- 
in the  union   is  challenging  the  right  of  the  agency  to  take  some  action 
not  prohibited   by  the  agreement. 

*        Article   I.   Recognition. 

The  agency  recognizes  the  Union  as  the  sole  and  exclu- 
sive bargaining  agent  for  the  purpose  of  establishing  sal- 
aries, wages,  hours  and  other  conditions  of  employment 
for  all  employees. 

This  recognition  clause  does  not  spell  out  with  requisite  clarity  which 
employees  are  covered  by  the  agreement.  A  good  recognition  clause 
should  accurately  state  which  categories  of  employees  are  included   in 
the  recognized  unit  and  which  categories  of  employees  are  excluded. 
Example: 

The  agency   hereby   recognizes  the   Union  as  the  exclu- 
sive representative  of  all   maintenance  employees  of  the 
agency   but  excluding  the   Director,  the   supervisors,  pro- 
fessional employees,  and  summer  seasonal  employees, 
management   members,  and  employees  in   positions  of 
management  trust  or  confidentiality. 

It  is  also  desirable  to  define  these  exceptions. 

Because  the  rights  and  duties  of  the  parties  in  Montana  are  governed 
by  statute,  the  parties  should   provide  the  conditions  under  which   the 
employees  and/or  public  employer  can  contest  the  continued  exclusive 
representation  status  of  the  union.   Example: 

Recognition   by   the  agency  of  a  sole  and  exclusive 
bargaining  agency   shall  continue  through  the  term  of 
this  collective  bargaining  agreement  between  the  Agency 
and  the   Union,  provided,  however,  that  no  sooner 
than  90  days,   nor   later  than   60  days  prior  to  the 
expiration  date  of  this  agreement,  the  agency  or   any 
employee  organization   may  request  a  new  determina- 
tion  as  to   the   majority   status  of  the   Union.   Such 
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request  may   be  made  to  the   Board  of  Personnel 
Appeals  in  writing  if  at  least  30  percent  of  the 
employees  in  the  bargaining  unit,  as  defined  in 
Article   I   of   this  Agreement,  state  that  they   no 
longer  desire   to  be  represented  for  the  purposes 
of  collective  bargaining  by  the   Union.  To  be  val- 
id, signatures  must  be  no   more  than  six  months 
old  and   must  conform  in  all  respects  to  appro- 
priate Board   Rules  and   Regulations. 


»       Article   II.   Union  Security. 

Section    1.  All   present  employees  covered  by  this 
agreement  shall,  as  a  condition  of  continued  em- 
ployment, become  and   remain   members  of  the 
Union  in  good  standing  within   thirty   (30)  days 
after  the   signing  of  this  agreement.   All   future 
employees  covered  by  this  agreement  who  are 
hired  on  or  after  the  effective  date  of  this 
agreement  shall,  as  a  conditon  of  continued  em- 
ployment, become  and  remain   members  of  the 
Union   in  good  standing  within   thirty   (30)  days 
after  being  hired. 

Section   2.  The  agency  agrees  to  deduct  any 
Union   membership  initiation  fee,  assessment  and, 
once  each   month,  dues  from  the   pay  of  those 
employees  who   individually   request   in  writing 
that  such  deductions  be  made.  The  amounts  to 
be  deducted  shall   be  certified  to  the  agency   by 
the  Treasurer  of  the   Union,  and  the  aggregate 
deductions  of  all  employees  shall   be  remitted, 
together  with  an   itemized  statement,  to  the 
Treasurer  by  the   15th  day  of  the  succeeding 
month,  after  such  deductions  are   made.  This 
authorization  shall   be   irrevocable  during  the  term 
of  this  agreement. 

Sections   1    &  2  above  are  optimum  from  the  union's  standpoint.    It  re- 
quires all  employees  to  become  union   members  within  30  days.   Section  1 
above   is  questionable  under  the  provisions  of  Title  59  Chapter   16,   R.C.M. 
1947.  An  agency  shop  provision  as  shown  below  is  more  acceptable. 
Example: 

Any  present  or  future  employee  who  is  not  a 
Union  member  and  who  does  not  make  appli- 
cation for  membership  shall,  as  a     condition  of 
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employment,   pay   to   the   Union   each   month   a 
service  charge  as  a   contribution  toward   the 
administration  of  this  Agreement   in   an   amount 
equal   to  the  regular   monthly  dues.   Employees 
who  fail   to   comply   with  this  requirement  shall 
be  discharged  by  the   Employer  within  thirty 
(30)   days  after  written   notice   to   the   Employer 
from  the  Union. 

The  check-off  clause  in  secton  2  above  is  much  foo  broad.  If  a  public 
employer  agrees  to  a  check-off  clause,  it  should  be  limited  to  initiation 
fees  and  periodic  dues  uniformly  required  of  all  employers.  Under  no 
circumstances  should  an  employer  agree  to  check-off  union  assessments. 
Nor  should  the  employer  agree  that  employee  authorizations  are  irrevo- 
cable for  the  term  of  the  agreement.  An  example  of  a  properly  limited 
check-off  clause  reads  as  follows: 

Upon  receipt  of  a   lawfully  executed  written 
authorization  from  an  employee  which   may  be 
revoked  in  writing  at  any  time,  the  agency 
agrees  to  deduct  the  regular   monthly   Union 
dues  of  such  employee  from  his  pay  and  remit 
such  deduction   by   the  fifteenth   (15th)   day  of 
the  following   month  to  the  official  designated 
by  the   Union   in  writing  to   receive  such  de- 
ductions. The   Union  will   notify  the  agency 
in  writing  of  the  exact  amount  of  such  reg- 
ular  membership  dues  to  be  deducted. 

Not  surprisingly,   the  union  proposal  on   union  security  does  not   include 
an   indemnification  clause.   Any  agreement  on  union  security  should  be 
conditioned   on   the  inclusion  of  such  a  clause.   Example: 

The   Union   agrees  to   indemnify   and   hold   the 
agency   harmless  against  any  and  all   claims 
suits,  orders,  or  judgments  brought  or   issued 
against  the  agency  as  a  result  of  any  action 
taken  or   not  taken   by  the  agency   under  the 
provisions  of  this  Article. 
Article   III.   Hours  of  Work. 
Section   1.  The  regular  hours  of  work  each 
day   shall  be  consecutive,  except  for  interrup- 
tions for   lunch   periods  and   rest  breaks.   Re- 
ference to   consecutive   hours  of  work    in   the 
balance  of  this  Article  shall   be  construed  gen- 
erally  to   include   lunch   periods. 
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Section   2.  The  work   sheet   shall   consist  of  five  consecutive 
eight-hour  days.   Eight  consecutive  hours  of  work   within 
the   24-hour  period   beginning  at  5:45  a.m.  shall  consti- 
tute the   regular  work   day.   Eight   consecutive   hours  of  work 
shall   constitute  a  work   shift.  All  empi  oyees  shall   be  sched- 
uled to  work   on   a   regular  work   shift,  and  each  work   shift 
shall   have  a  starting  and  quitting  time. 
Section   3.  Work   schedules  showing  the  employees'  shifts, 
work-days,  and  hours  shall   be   posted  on  all   agency   bulle- 
tin boards  at  all   times.   Except  for  emergency  situations, 
work   schedules  shall   not  be  changed  unless  the  changes 
are   mutually  agreed  upon   by  the  Union  and  the   Employer. 
Section  4.   Employees  shall   be  permitted  to  take  two   (2) 
fifteen   (15)   minute  rest  periods  during  each  shift.  The 
rest  period  shall   be  at  the   middle  of  each  one-half  shift 
whenever   it  is  feasible. 

These  clauses  unduly  restrict  and   limit  the  right  of  management  to  schedule 
work.  While  there  is  nothing  wrong  with  defining  the  normal  work  day  and 
the  normal  work  week,   it  should  be  clear  that  the  reason  for  so  doing   is 
only  to  provide  a  basis  for  calculating  overtime.   It  is  therefore  advisable  to 
include  a  clause  similar  to  the  following; 

This  Article   is  intended  to   be  construed  only  as  a 
basis  for  overtime  and  shall   not  be  construed  as  a 
guarantee  of  hours  of  work   per  day  or  per  week. 
Overtime  shall   not  be   paid  more  than  once  for  the 
same  hours  worked. 

The  provision  in  Section  3  that,  except  for  emergency  situations,  no  changes 
in  the  work  schedule  can  be  made  without  the  union's  consent  should  be 
strongly  resisted.   Such  a  clause  gives  the  union  the  right  to  veto  any  changes 
in  work  schedules.   For  obvious  reasons,  management  should  not  agree  to  such 
a  restriction  on   its  prerogative  to  schedule  work.  The  proposals  dealing  with 
rest  periods  should  be  considered  economic  demands  and  treated  as  such.   In 
preparing  a  counterproposal  to  such  a  demand   it  is  usally  advisable  at  first 
merely  to  incorporate  the  employer's  present  practice. 

*       Article   IV.  Holidays  and  Holiday   Pay. 

Section    1.  The  following  days  shall   be  recognized  and 
observed  as  paid   holidays:   New  Year's  day,   Lincoln's 
Birthday,  Washington's  Birthday,  Memorial   Day,   Flag 
Day,   Independence  day.   Labor  day,  Columbus  day. 
General   Election  day.  Veteran's  day.  Thanksgiving 
day,  Christmas  day.   Eligible  employees  shall   receive 
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one  day's  pay  for  each  of  tfie  holidays  listed  above 
on  which  they  are  required  to   perform   no  work. 
Whenever  any  of  the  holidays  listed  above  shall 
fall   on   Saturday,  the   preceding   Friday   shall   be 
observed  as  the  holiday.  Whenever  any  of  the 
holidays  listed  above  shall  fall  on  Sunday,  the 
succeeding  Monday  shall   be  observed  as  the  holiday. 
Section  2.  An  ennployee  shall   be  eligible  for  holiday 
pay   if  the  employee  worked  his  last  scheduled  work 
day   prior  to  the  holiday   unless  he   is  excused   by 
the   employer,  or   he   is  absent  for  any   reasonable 
purpose.  The  agency  and  the   Union  shall   mutually 
agree  upon  reasonable   purpose   in  each  case.   Rea- 
sonable purpose  shall   include   illness. 
Section   3.   If  a  holiday  falls  during  an  employee's 
vacation,  he  shall   be   paid  an  additonal  day's  pay 
for  the  unworked   holiday. 

Section  4.  A  holiday  which  falls  during  an  employee's 
regularly  scheduled  workweek   shall   be  considered  as 
time  worked   for  the  purpose  of  computing  overtime. 
Section  5.   If  an  employee  works  on  any  of  the 
holidays  listed   in  Section   1,  or  this  Article,  he 
shall   be  paid  twice  his  regular  rate  of   pay   in 
addition  to   his  holiday   pay. 

Since  the  granting  of  holiday  pay  is  provided  for  by  statute  in  Montana, 
considerable  care  is  needed  in  drafting  the  eligibility  provisions.  The  pro- 
vision above  stipulates  that  all  employees  are  eligible  if  they  work  on 
their  last  scheduled  work  day  prior  to  the  holiday.  This  means  that  pro- 
bationary employees  would  be  eligible  if  they  worked  their  last  scheduled 
work  day  prior  to  the  holiday.  Many  agreements  provide  that  only  non- 
probationary  employees  are  eligible  for  holiday  pay. 

The  provision  that  holiday  pay   is  "one  day's  pay"   is  ambiguous.   It  is 
not  clear  whether  it  includes  such  things  as  shift  differential   or  normal 
overtime.  The  agreement  should  spell  out  in  precise  language  the  basis  on 
which  holiday  pay   is  to  be  calculated.   Example: 

Employees  eligible  for  holiday   pay  shall   receive 
eight   (8)   hours'   pay  at  their  regular  straight  time 
hourly   rate  of    pay  for  the  following  holidays  when 
not  worked. 
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Moreover,  the  proposal  does  not  preclude  employees  who  "stretch  the 
holiday"  from  receiving  holiday  pay.   For  example,  an  employee  who 
worked  on  Wednesday  of  the  week   in  which  Thanksgiving  falls  and 
stretched  his  holiday  by  taking  off   Friday  would   nevertheless  be  eligible 
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(or  holiday  pay  under   the  union  proposal.  The  following  clause  or  vari- 
ations ot   it   is  frequently  used   to  prevent  an  employee  from  stretching  his 
holiday  without  permission: 

To  be  eligible  for  holiday   pay,  an  employee   must 
be  on  the  active  payroll  of  the  agency  and   must 
have  worked  his  full   regularly  scheduled  workday 
before  and  after  the  holiday,  unless  excused  by  the 
agency. 

By  stating  that  "en  employee  must  be  on  the  active  payroll  of  the  agency" 
the  above  clause  also  makes  clear  that  an  employee  who  is  on   layoff,  sick 
leave  or  a  leave  of  absence  is  ineligible  for  holiday  pay  even  though   he 
literally  meets  the  requirements  of  having  worked  his  last  scheduled  work- 
day before  the  holiday  and  his  first  scheduled  workday  after  the  holiday. 

The  provision  that  the  employer  and   union   must  agree  on  whether  to  ex- 
cuse an  employee's  absence  on  the  day  prior  to  the  holiday  should  be 
avoided  since  it  only  leads  to  needless  disputes  as  to  what  constitutes  a 
reasonable  purpose.  This  matter  should  be  left  to  the  sole  discretion  of 
the  employer. 

The  provision   in  Section   3  that  an  employee  will   receive  holiday  pay  when 
the  holiday  falls  during  his  vacation  is  standard   in   most  contracts.   Like- 
wise, provisions  similar  to  Section  4  are  commonplace  in   labor  agreements. 
In  any  event,  these  provisions  should  be  treated  carefully  since  they  are 
statutory. 

*       Article  V.  Vacations. 

Section   1.   Employees  shall   be  granted  an   annual 
paid  vacation  for  the     period  specified   below  based 
upon  the  following   service   requirements: 

Service  Vacation 

Requirement  £?!!!?1_ 

less  than 

10  years  2  weeks 

10  years,  but 

less  than   15  years  3  weeks 

15  years  or   more  4  weeks 

Section  2.  The  rate  of  vacation   pay  shall   be  the 
employee's  regular  straight  time  rate  of   pay   in 
effect  for  the  employee's  regular  job  on  the  pay 
day   immediately   preceding  the  employee's  vaca- 
tion  period.   Employees  shall   receive  their  vaca- 
tion  pay   no   later  than  three   (3)   days  prior  to 
the  start  of  their  vacation   period. 
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Section   3.  Vacations  shall   be  granted  at  the  time  re- 
quested  by   the  employee.   If  the   nature  of  the  work 
makes  it   necessary  to   limit  the   number   of  employees 
on   vacation  at  the   same   time,  the  employee  with   the 
greater   seniority   shall   be  given   his  choice  of  vacation 
period   in   the  event  of   any   conflict  over   vacation   per- 
iods. 

Section  4.   Vacation   periods  shall   be  taken  each  year. 
Employees  who  do   not  request  a  vacation   period 
prior  to  the  end   of  the   ninth   month  following   the 
year   in  which  the  vacation  was  earned   shall   be  sched- 
uled for  a  vacation   by  the  agency.  The  vacation  shall 
be   scheduled  within   three   months  remaining   in  the 
year. 

Section  5.  Any  employee  who   is  laid  off,  discharged, 
retired,  or  separated  from  the  service  of  the  agency 
for   any   reason,   prior  to  taking    his  vacation,   shall   be 
compensated   in   cash  for  the   unused   vacation   he   has 
accumulated  at  the  time  of  separation. 

The  union's  vacation   proposal   is  vague  and   indefinite.   By  providingthat  em- 
ployees with   less  than    10  years'  service  are  entitled   to  two  weeks'  vacation, 
it   is  literally  possible  that  newly  hired  employees  are  eligible.  The  accrual    of 
vacation  credits  is  also  a  statutory   item   in  Montana  and  care  must  be  taken 
to  provide  precise  language  conforming  with  the  applicable  statute,  Section  59- 
1001,    R.C.M.   1947. 

Provisions  similar  to  Section  3  of  the  union's  proposal  should  be  avoided 
since  they   limit  an  employer's  flexibility   in  scheduling  vacations.   Consider  the 
following  alternative  clause,  which  retains  the  necessary  discretion  but    recog- 
nizes the  seniority  principle,  should   more  employees  than  can  be  spared 
request  their  vacations  for  the  same  period   of   time: 

Choice  of   vacation   dates  shall   be  granted   whenever 
practical,   but  the  operating   requirements  of   the 
agency   as  determined   by  the   Director,  shall   prevail. 
Where   more   employees  than   can   be   spared   request 
a  particular   period,  preference  will  be  in  order  of 
seniority,  provided  the  remaining  employees  are 
qualified  to  do  the  work. 

Section  4  of  the  union  proposal   provides,  in  effect,  that  employees  must 
take  vacations  and   that  they  cannot  work   in   lieu  of  taking  a  vacation.   Con- 
tract  language  must  crrefully  reflect  the   legal  amount  of  vacation  carry  over 
allowed  and   under  what  conditions  pay   in   lieu  of  vacation  can  be  utilized. 

Section  5  provides  for  pro-rata  vacation  pay  for  employees  who  are  sep- 
arated from  employment  prior  to  taking  their  vacations.  While  pro-rata 
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vacation  pay  is  becoming  increasingly  popular,  the  union  proposal  does  not 
contain  any  nnethod  of  calculating  the  amount  due.  Again  you  must  reflect 
current  statutory  requirements  in   the  contract  language. 

»       Article   VI.  Overtime   Distribution  and   Pay. 

Section    1.  Overtime  work  shall   be  distributed  as  equally  as 
possible  among  employees  in  the  classifications  where  the  same 
type  of  work   shall   be  voluntary  except   in   the   case  of  extreme 
emergency.  There  shall   be   no  discrimination  against  any  employ- 
ee who  declines  to  work   overtime. 

Section   3.  Time  and  one-half  of  the  employee's  regular   rate  of 
pay  shall   be  paid  for  work   under  any  of  the  following  condi- 
tions, but  compensation  shall  not  be  paid  twice  for  the  same 
hours: 

a)  Daily  -  All  work   performed   in  excess  of  eight   (8)   hours 
in  any  work  day; 

b)  Weekly  -  All  work   performed   in  excess  of  forty   (40)   hours 
but   less  than  forty-eight   (48)   hours  in  any  work  week. 

c)  All  work   performed  on  the  sixth  work  day  of  any  work  week. 
Section  4.   Double  time  the  employee's  regular  rate  of   pay 

shall   be  paid  for  work   under  the  following  conditions: 

a)  All  work   performed   in  excess  of  forty-eight   (48)   hours  in 
any  work   week. 

b)  All  work   performed  on  the  seventh  work  day  of  any  work 
week. 

Provisions  on  overtime  distribution  should   be  avoided   if  possible.   But   if 
some  overtime  distribution  provision   is  included   in  the  agreement,  then   it 
should  be  carefully  drafted,   (1)   to  avoid  the  concept  of  job  ownership, 
and,   (2)   to  avoid  the  necessity  of  paying  employees  for  overtime  not 
assigned  to  them. 

The  job  ownership  concept  is  embodied   in  the  union's  proposal  and   it 
should  be  resisted.  To  avoid  this  troublesome  problem,  overtime  distribution 
provisions  should  speak   in  terms  of  "people"  and   not  "work,"   i.e.,  the 
distribution  of  overtime  opportunities  among  "people,"   not  the  distribution 
of  certain   "work."   Example: 

Overtime  opportunities  will  be  distributed  as  equally  as 
practicable  among  employees  in  the  same  job  classifica- 
tion, department,  and   shift. 

To  avoid  paying  for  work   not   performed  when  a  "mistake"  concerning 
overtime  distribution   is  made,  one  of  the  following  clauses  might  be 
considered; 

(1)   It   is  understood  that  nothing   in  this  clause  shall   re- 
quire payment  for  overtime  hours  not  worked. 


226 


(2)   If  upon  the  complaint  of  an  employee  it  is  determined 
that  there  has  been  a  misassignment  or  an  error   in  the 
distribution  of  overtime  opportunities  such  employee  shall 
be  assigned  the   next  overtime  opportunity   in   his  classifica- 
tion, department,  and  shift. 

The  union's  proposal   that  overtime  be  voluntary  except   in  cases  of 
extreme  emergency  should  be  strongly  resisted.   In  the  first  place,  an 
employee  is  obligated   under  law  to  work  a  reasonable  amount  of  over- 
time unless  the  collective  bargaining  agreement  provides  otherwise.  Sec- 
ondly, to   make  overtime  optional  would  provide  employees  with  a 
potential  weapon   if  they  want  to  exert  pressure  against  the  agency 
for  alleged  or  real  grievances.    If  some  concession   is  necessary,  a 
workable  compromise  would   be  to  provide  that   reasonable  requests  to 
be  excused  will   be  honored;  but  if  there  are  not  enough  qualified 
employees,  then  the  public  employer  retains  the  right  to  make  manda- 
tory overtime  assignments.   Frequently,  this  latter  provision   is  coupled 
with   the  stipulation  that  such   mandatory  assignments  shall   be  made   in 
the   inverse  order  of  seniority. 

Sections  3  and  4  of  the  union's  proposal  are  strictly  economic  and 
should  be  considered  as  such.    In   private  industry,  employee  union  or 
non-union  generally  receive  time  and  one-half  for  all   hours  worked   in 
excess  of  eight   in  one  day  and  forty   in  one  week. 

*        Article   VII.  Sick    Leave. 

Section    1.  Any  employee  contracting  or  incurring  any   non- 
service  connected  sickness  or  disability,  which   renders  such 
employee  unable  to   perform  the  duties  of  his  employment, 
shall   receive  sick   leave  with   pay.   Employees  shall  be  allowed 
one  and  one-fourth  days  of  sick   leave  for  each   month  of 
service.  Sick   leave  shall   be  earned  by  an  employee  for  any 
month   in   which   the  employee   is  compensated  for  five  or 
more  hours  of  work.   Employees  shall   start  to  earn  sick 
leave  from  their  date  of  hire,  and  they   shall   accumulate 
sick   leave   as   long  as  they   are   in  the   service  of   the  employer. 
Section   2.   Employees  shall   be  compensated   in   cash  for 
any   accumulated   unused   sick    leave  when   they  are   perman- 
ently separated  from  employment  as  a  result  of  voluntary 
resignation,  discharge,  retirement  or  death.   In  the  event  of 
death,  payment   is  made  to  the  estate  of   the  employee.  The 
amount  of   payment  for  all   unused  sick   leave   is  to  be  cal- 
culated at  the  employee's  rate  of  pay   in  effect  on  the  pay 
day   immediately   preceding  the  employee's  separation. 

Paid  sick   leave  provisions  should  be  carefully  scrutinized  since  sick 
leave  is  also  a  statutory   item  and  conformity   is  mandatory.  Section 
59-1008,    R.C.M.    1947. 
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*     Article   VIII.   Paid    Leave  of  Absence  for  Sickness  or   Death 
in   Family. 

In   tfie  event  of  sickness  or  death   In  the  family  or  an  em- 
ployee's spouse,   parents,  children,  brother,  sister,  grandparents, 
father-in-law,   mother-in-law,  brother-in-law,  sister-in-law,  the 
employee  shall   be  granted  three  days'   leave  of  absence  with 
full   pay  to   make  household  adjustments,  arrange  for   medical 
services,  or  to  attend   funeral   services. 

Many  collective  bargaining  agreements  contain   provisions  allowing  employees 
up  to  three  days  off  with  pay  to  attend  the  funeral  of  an   immediate 
member  of  the  employee's  family.  The  union   proposal   is  extremely    broad 
in  terms  of  the  reasons  for  which  such  a  paid   leave  may  be  taken  as  well 
as  in  defining  the  employee's  family.  Thus,  most  agreements  limit  paid 
leaves  due  to  death   in   the  employee's  immediate  family.   Moreover,  the  term 
"immediate  family"   is  not  generally  defined  to   include  brother-in-law,  sister- 
in-law  or  grandparents.  The  definition  of  term   "immediate  family"  as  used 
in  such  clauses  should  always  be  explicitly  defined.   Not   infrequently   man- 
agement  is  successful   in   negotiating  a  funeral    leave  clause  that  is  limited 
to  employees  who  actually  attend  the  funeral.   Example: 

In  the  event  of  the  death  of  a   member  of  the   immediate 
family  of  any  employee  covered  by  this  agreement,  the 
immediate  family   being  mother,  father,  sister,  brother, 
spouse  or  child,  said  employee  shall   be  excused  for  a 
period   not  to  exceed  three   (3)   consecutive  days  for  the 
purpose  of  attending  the  funeral.  The  employee  will   be 
paid  his  regular  hourly   rate  for  any   such  days  of  excused 
absence  which  occur  during   his  normal   workweek,  but  in 
no  event   more  than  eight   (8)   hours'   pay  for  any  one 
day.   No  pay  shall   be  granted   if  the  employee  does  not 
attend  the  funeral. 
Article   IX.  Seniority. 

Section   1.  Seniority   means  an  employee's  length  of  con- 
tinuous service  with  the  agency  since  his  last  date  of  hire. 
Section   2.  Shift  preference  shall   be  granted  to  employees 
by   seniority. 

Section   3.   In   the  event   it  becomes  necessary  to  layoff 
employees  for  any  reason,  employees  shall  be  laid  off 
in  the   inverse  order  of  their  seniority.   Employees  shall 
be  recalled  from  layoff  according  to  their  seniority.  No 
new  employees  shall   be  hired   until   all  employees  on 
layoff  status  desiring  to  return   to  work   have  been    re- 
called. 

The  seniority  provisions  of  a  collective  bargaining  agreement  are  a  hotbed   of 
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grievances,    It   is  particularly   important  therefore,   to  draft  with   precision 
the  seniority  article  of  the  agreement.   Management  negotiations  should 
thoroughly  explore  all   the  possible  situations  in  which  seniority  might  be 
a  problem  and  then  make  sure  the  resulting  agreement  adequately  covers 
these  problems  areas.   The  following  check   list  includes  some  items  that 
should   be  considered   in   negotiating  a  seniority  article: 

1.  How  should  seniority   be  defined? 

2.  What  should  be  the  basic  unit  for  seniority?    (a)  classifica- 
tion?   (b)  section?    (c)    Bureau?    (d)  agency  wide? 

3.  Should  seniority   be  acquired  only  after  serving  a  proba- 
tionary  period? 

4.  To  what  extent,   if  any,  should  seniority   be  the  governing 
factor   in   laying  off  and  recalling  employees?   (a)  should 
seniority  apply  to  temporary   layoffs?    (b)  what  rights,   if 
any,  should  an  employee  have   to  bump   into  another  job 
when  he   is  laid   off? 

5.  What  effect  does  a  leave  of  absence  have  on  seniority? 

6.  To  what  extent,   if  any,  should  seniority  be  the  governing 
factor   m   promotions?    (a)   Should  seniority   be  the  determ- 
ining factor  if  skill  and  ability  are  relatively  equal?   (b) 
Should  the  senior  employee  be  given  a  trial   period? 

7.  To  what  extent,   if  any,  should  seniority   be  considered   in 
the  following  matters:    (a)  assignments?    (b)  vacation   periods? 
(c)   transfer?   (d)  assignment  of  overtime? 

8.  Does  a   bargaining  unit  employee  lose  his  seniority   if  he   is 
transfered  or  promoted  out  of  the  bargaining  unit?   If  not, 
does  his  seniority  remain  the  same  or  does  it  accumulate 
while  he  is  out  of  the  unitf" 

9.  Under  what  circumstances  should  an  employee  lose  his 
authority? 

While   It  IS  definitely  not  necessary  to  cover  each  of  these  items  in  an 
agreement,  some  though  should  be  given  to  whether  coverage   is  necessary 
to  avoid  subsequent  misunderstandings. 

As  for  the  union's  seniority  proposal,   it  is  deficient   in  several   respects. 
While   it   includes  a  good  definition   of  seniority,   it  does  not  contain  any 
standards  for   its  application,    in   this  regard,  consider  the  following  clauses: 

(1)    In  all  applications  of  seniority   under  this  Article 
where  ability   to   perform  the  required  work   and  phy- 
sical fitness  are  equal,  seniority   shall   be   considered  . 
Such  determinations  shall   be   made  by  the  agency  and 
are  within   its  sole  discretion. 
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(2)    In   all   applications  of   seniority   under  this  Article 
where  ability   to   perform  the   required  work   and   phy- 
sical  fitness  are   relatively  equal,   seniority   shall  govern. 

Nor  does  the  union's  proposal  contain  any   limitations  on   the  circum- 
stances in  which  seniority   is  a  relevant  consideration.   To  limit  seniority 
to  the  situations  expressly  agreed  upon   by  the  parties,   the  following 
sentence  is  recommended; 

Seniority  only   serves  as  a  qualification  for  benefits 
as  expressly   provided   for   in   this  Article  and  for   no 
other  purpose. 

Finally,  the  union  proposal  assumes  that  an  employee  acquires  seniority 
immediately  upon   being  hired.   Generallly,   it  is  desirable  to  stipulate  that 
employees  acquire  seniority  only  after  serving  a  designated  probationary 
period  and  that  during  said  probationary  period  the  employer  can   term- 
inate an  employee  for  any  reason  deemed  sufficient  to  the  employer. 
Example: 

Each  employee  shall  be  considered  as  a  probation- 
ary employee  for  his  first  ninety  (90)  days  of  con- 
tinuous service,  after  which  his  seniority  shall  date 
back  to  his  date  of  hire.  There  shall  be  no  senior- 
ity among  probationary  employees  and  they  may  be 
laid  off,  discharged,  or  otherwise  terminated  at  the 
sole  discretion  of  the  agency. 

Since  seniority   is  in   many   instances  inimical   to  management  concepts, 
it  is  imperative  that  applicable  personnel   rules  and  regulations  be  care- 
fully examined  before  agreeing  to  a  seniority  clause.   For  example,  our 
Merit  System  rules  cannot  be  violated  by  contractual   language  without 
jeopardizing  Federal   funds. 

*      Article   X.  Grievance  and  Arbitration  Procedure. 
Section   1.  Any  grievance  or  dispute    which   may 
arise  between  the  parties,   including  the  application, 
meaning  or  interpretation  of  this  agreement,  shall 
be  settled   in  the  following   manner: 

Step   1.  The   Union  Steward,  with  or  without  the 
employee,  shall   take   up  the  grievance  or  dispute 
with  the  employee's  immediate  supervisor  within 
ten   (10)  days  of   its  occurrence.   If  at  that  time 
the  Steward   is  unaware  of  the  grievance,  he  shall 
take   it  up  within  ten   (10)  days  of   his  knowledge 
of  its  occurrence.  The  supervisor  shall  then  attempt 
to  adjust  the   matter  and   shall     respond   to  the 
Steward  within  three   (3)   working  days. 
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Step   II.   If   the  grievance   has  not   been   settled,   it   shall 
be  presented   in  writing  by  the   Union  Steward  or  the 
Union   Grievance  Committee  to  the  Personnel   Officer 
within   seven    (7)   days  after   the   supervisor's  response   is 
due.  The  Personnel  Officer  shall   respond   to  the   Union 
Steward  or  the  Grievance  Committee   in  writing  within 
three   (3)  working  days. 

Step  III.   If  the  grievance  has  not  been  settled,   it 
shall   be  presented   in  writing  by  the   Union  Steward 
or  Grievance  Committee  to  the   agency   Director  within 
seven   (7)  days  after  the  Personnel  Officer  response  is 
due.  The   Director  shall   respond  to  the  Union  Steward 
or  the  Union   Grievance  Committee  in  writing  within 
three   (3)  working  days. 

Step  IV.   If  the  grievance  is  still   unsettled,  either   party 
may,  within  fifteen   (15)  days  after  the  reply  of  the 
Director  is  due,  by  written  notice  to  the  other,  request 
arbitration.  The  arbitration   proceeding  shall   be  con- 
ducted by  an   arbitrator  to  be  selected  by  the  agency 
and  the   Union  within   seven   (7)   days  after   notice   has 
been  given.   If   the   parties  fail   to   select  an   arbitrator, 
a  joint  request  by  the  agency    and  the   Union  shall 
be   made  to  the   Board  of  Personnel  Appeals  to   pro- 
vide a  panel  of  five   (5)   arbitrators.   Both  the  agency 
and  the   Union  shall   have  the  right  to  strike  two   (2) 
names  from  the   panel.  The  party  requesting  the  ar- 
bitration shall   strike  the  first  name;  the  other  party 
shall   then  strike   one   name.  The  process  will   be   re- 
peated and  the  remaining   person  shall   be  the  arbi- 
trator. The  decision  of  the  arbitrator  shall   be  final 
and   binding  on  the  parties,  and   the  arbitrator  shall 
be  requested  to   issue  his  decision  within   30  days 
after  the  conclusion  of  testimony  and  argument. 
Section  2.   Expenses  for  the  arbitrator's  service  and 
the  proceedings  shall  be  borne  equally   by  the  agency 
and  the   Union.  However,  each   party  shall   be  respon- 
sible for  compensating  its  own  representatives  and 
witnesses.   If  either  party  desires  a  verbatim  record 
of  the   proceedings,   it  may  cause  such  a  record  to 
be   made,   providing   it   pays  for  the   record   and   makes 
copies  available  without  charge  to   the  other   party   and 
to  the  arbitrator. 

Section   3.   Employees  selected  by  the  Union  to  act 
as  Union   Representatives  shall   be  known  as  "Stewards." 
The   names  of  employees  selected  as  Stewards,  and  the 
names  of  other   Union    Representatives  who   may 
represent  employees  shall   be    certified   in   writing  to 
the  agency   by   the    Local   Union,   and  the   individuals 


2-31 


so  certified  shall  constitute  the   Union  Grievance 

Committee. 

Section  4.   Grievance  Committee   members  may 

Investigate  and   process  grievances     during  working 

hours  without   loss  of   pay. 

Contrary  to   the  union's  proposal,   the  definition  of  grievance  should  be 
strictly  limited  to  disputes  concerning  the  interpretation  and  application  of 
the  express  provisions  of  the  agreement.  The  union's  definition  leaves  open 
the  possibility  that  grievances  not  so  limited  could  be  submitted  to  the 
grievance  procedure. 

Generally  speaking,   it   is  desirable  to  require  that  the  employee  rather 
than  the  union  steward  present  the  grievance  at  the  first  step.  A  comprom- 
ise would  be  to  provide  that  the  employee,  with  or  without  a  union  ste- 
ward, shall   present  the  grievance  at  the  first  step. 

The  union's  proposal   properly   inserts  time   limits  for  filing  and  processing 
a  grievance.  The  only  objectionable  feature  is  that  the  number  of  days 
for  the  agency's  response  at  each  step  is  extremely  limited.  Sufficient  time 
should  be  allowed  for  proper  consideration  of  the  agencies  response.  The 
requisite  time  will  necessarily  vary. 

The  union's  proposed  procedure  for  selecting  an  arbitrator  is  generally 
acceptable.   It  is  common  practice  to  provide  that  the  parties  share 
equally  in  the  cost  of  arbitration.  The  agency  should,  however,  resist  the 
union's  proposal  with   respect  to  the  transcript  since  in  all   likelihood   it 
will   be  the  public  employer  rather  than  the  union  that  will   desire  a  copy 
of  the  transcript. 

Section  3  is  objectionable  in   that  there  is  no   limitation  on  the  number  of 
union  stewards  the  union  can  select.  The  agency  should   insist  that  the 
number  of  stewards  be  specifically  limited  by  the  agreement.  The  proposal 
that  stewards  can   investigate  and  process  grievances  during  working  hours 
should  be  strongly  resisted.   In  fact,  the  agency  should  seriously  consider 
proposing  that  all  grievances  should  be  investigated  and  processed  outside 
of  working  hours.  The  following  clause  is  an  example  of  a  possible  com- 
promise : 

Stewards  may   investigate  and  discuss  grievances 
in  their  work   areas,   provided,  however,  they 
first  secure  the  permission  of  their   immediate 
supervisor. 

In  any  event,  there  should  be  some  definite  limitations  on   the  right  of 
stewards  to  process  grievances  during  working  hours. 
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It   is  also  critical   that  contract   language  expressly  except  grievances  re- 
lated to  job  classification  from  the  arbitration  process.  Such  grievances 
must,  by   law,  be  referred  to  the  Board  for  resolution   if  no  solution 
can  be  reached   internally. 

Also  remember  that  arbitration,  while  acceptable,   is  a  negotiable  item 
and  you   do  not  have  to  agree  to   it. 

♦     Article  XI.   Discipline  and   Discharge. 

The  agency  shall   not  discipline  or  discharge  any  em- 
ployee without  just  cause.  The  employee  and  the 
Union   shall   be   notified   in  writing  of  any  disciplin- 
ary action   involving    suspension  or  discharge. 
The   Union   shall   have  the  right  to  take  up  the 
suspension  or  discharge  as  a  grievance  at  the  third 
step  of  the  grievance  procedure,  and  the  matter 
shall   be  handled   in  accordance  with  this  procedure 
through  the  arbitration  step,   if  deemed   necessary. 
Any   employee   found  to   be   unjustly   suspended  or 
discharged  shall   be  reinstated  with  full   compensa- 
tion for  all   lost  time  within  restoration     of  all 
other  rights  and  conditions  of  employment. 

It  is  not  unusual   for  the  parties  to  provide  that  any  grievances  con- 
cerning an  employee's  discharge  be  submitted  at  the  second  or  third 
step  of  the  grievance  procedure.   Nor  is  it  unusual  to  provide  that  both 
the  employee  and  the  union  receive  written  notification  of  disciplinary 
action.   Before  agreeing  to  such  requests,  however,  the  agency  should 
carefully  consider  the  extent    to  which,   if  any,  they  would  affect  its 
present  method  of  dealing  with  such  matters.  Our  personnel  rules  and 
regulations,  for  example,  provide  for  written  notification  to  the  employee 
in  any  disciplinary  or  adverse  action  case.  Consider  the  following 
clause  as  an  alternative  : 

Grievances  Involving  Suspension  or   Discharge: 
Any  employee  who  has  completed   his  proba- 
tionary  period  and  who   is  suspended  or  dis- 
charged  may  file  a  grievance  concerning  same. 
Such  a  grievance  shall   be  submitted  by  the 
Union  to  the  appropriate   Division  Administr- 
tor  within  two   (2)  working  days.  The   Divi- 
sion Administrator  or  his  representative, 
shall   discuss  the  grievance  within   two    (2) 
working  days  with  the  employee  and  the 
Union  Steward  or  the   Union    Representative 
at  a  time   mutually  agreeable  to  the   parties. 
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If   no  settlement   is  reached  at  this  meeting,  the 
employee  retains  his  right  to   process  an   appeal 
to  the   Agency   Director   and   subsequently   submit 
to   arbitration   or  to  the   Board   as  appropriate. 
Article   XII.   General   Provisions. 
Section   1.  The  agency  agrees  that  there  shall   not 
be  temporary  employees  hired  except  in  the  event 
of  an  extreme  emergency. 

Section   2.   No  changes  in  working  conditions  not 
provided  for  herein  shall   be  made  except  after 
negotiation  and  agreement  with  the  union. 
Section   3.  The  agency  agrees  that  the  Agency 
Director  or  designee  shall   have  an  open   meeting 
with  all  employees  as  a  group  at  least  once  a 
month. 

Provisions  limiting  the  agency's  right  to  hire  temporary  or  casual  employees 
cannot  be  agreed  to.  The  implicit  purpose  of  such  a  clause  is  to  force  the 
agency  to  use  regular  employees  at  overtime  rates  to  perform  extra  work 
to  fill   in  where  regular  employees  are  on  vacation,  etc.  This  clause,  if 
agreed  to,  would  give  the  union  the  absolute  right  to  veto  any  changes  in 
working    conditions  during  the  term  of  the  contract.  Such  clauses  should 
be  avoided  at  all  costs.  They  are  antithetical  to  the  concept  of  management 
rights  whereby  management   is  deemed  to  retain  those  rights  not  expressly 
negotiated  away.   If  an  agency  accepted  and  agreed  to  such  a  clause,  it 
would,  in  effect,  be  negotiating  outside  our  collective  bargaining  law  where 
such  management  rights  are  spelled  out  and  are  non-negotiable.  The  pro- 
cedures for,  and  the  application  of,  such  rights  are  negotiable  but  not  the 
right. 

The  purpose  of  entering   into  a  collective  bargaining  agreement  is  to  estab- 
lish the  terms  and  conditions  of  employment  for  the  term  of  the  agree- 
ment and  to  conclude  bargaining  for  such  periods  of  time.  The  union  pro- 
posal would,  however,  defeat  this  purpose  insofar  as  such   meetings  consti- 
tuted a  continuation  of  the  bargaining  process.  Generally,  such  proposals 
should   be  avoided. 

For  some  groups  of  professional  employees,  however,  meetings  on  selected 
matters  during  the  term  of  agreement  might  actually  facilitate  the  bargain- 
ing process. 

Section  4.  Visits  by  Union   Representatives. 
The  agency  agrees  that  accredited  representatives 
of  the   Union,  whether  local   union  representatives, 
district  council   representatives,  or   international 
representatives,  shall   have  full  and  free  access  to 
the   premises  of  the  agency  at  any  time  during 
working  hours  to  conduct  union  business. 
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This  proposed  clause  is  extremely  broad,  and   if  agreed  to,  would  give  the 

union   representatives  carte  blanche  privileges  to  visit  working  areas  on  the  ^ 

vague  pretext  of  conducting  union  business.    Vhen  pressed  for  the  need   for  ^ 

such  a  clause,  unions  usually  argue  that  visitation  privileges  are  necessary 

to  investigate  grievances.    If  this  is  what  the  union   is  concerned  about, 

then  the  following  clause  might  be  considered  ; 

Representatives  of  the   Union,   previously   accredited 

to  the  agency   in  writing  by   the  union,  shall   be 

permitted  to  come  on  the   premises  of  the  agency 

for  the   purpose  of   investigating  and  discussing  grie- 
vances if  they  first  obtain   permission  to  do  so  from 

the  Agency   Director  or  his  designated  representative. 

Section  5.  The  agency  agrees  that  during  v\/orking 

hours  on  the  agency's  premises,  and  without   loss 

of   pay.   Union   representatives  shall  be  allowed  to: 
post   union   notices;  distribute  union   literature;  sol- 
icit union   membership  during  other  employees' 
non-working  time;  attend   negotiating  meetings; 
transmit  communications,  authorized  by  the   Local 
Union  or   its  officers,  to  the  agency  or   its  repre- 
sentatives; and  consult  with  the  agency  or   its 
representatives,  local   Union  Officers,  or  other 

union  representatives  concerning  the  enforcement  4 

of  any   provisions  of  this  agreement. 

Provisions  allowing  employees  to  conduct  union  business  during  working 
hours  without   loss  of  pay  should,   if  possible,  be  avoided  altogether.   In 
fact,  an  agency  might  legitimately  consider  proposing  the  following  broad 
limitation  on  conducting  union  business  during  working  hours. 

The   Union   agrees  that   its   members  will   not  solicit 
membership  in  the   Union  or   otherwise   carry  on   Union 
activities  during  working  hours. 

If  U   is  not  possible  to  avoid  such  a  clause  altogether,  then  the  instances 
when  employees  are  allowed  to  conduct  union  business  during  working 
hours  and  without  loss  of  pay  should,  if  possible,  be  carefully   limited. 
Often  such  clauses  allow  employees  and  union  stewards  to  process  grie- 
vances during  working  hours  without  loss  of  pay. 

Regardless  of  the  purpose     for  which  an  employee  is  allowed  to  conduct 
union  business  during  working  hours  and  without  loss  of  pay,  the  con- 
tract should  specifically   limit  the  number  of  union  representatives  so 
qualifying.  Moreover,  the  contract  should   provide  that  an  employee  must 
receive  his  supervisor's  permission  to  leave  his  work  place  and  that  the 
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employee  must  report  to  his  supervisor  when   he  is  finished.  The  latter 
limitation  helps  to  prevent  employees  from  abusing  the  privilege  of  con- 
ducting specified   union  activities  during  working  hours. 

Section   6.  The  provisions  of  this  agreement  shall   be 
applied  equally  to  all  employees  in  the  bargaining   unit 
without  discrimination  as  to  age,  sex,  marital   status, 
race,  color,  creed,   national  origin,  or  political  affili- 
ation. The   Union  shall   share  equally  with  the  agency 
the  responsibility  for  applying  this  provision  of  the 
agreement. 

An   increasing  number  of  collective  bargaining  agreements  contain   pro- 
visions prohibiting  discrimination  on  the  basis  of  race,  color,  creed,  sex, 
or  national   origin.  The  union's  proposal,   however,  goes  beyong  this  and 
includes  discrimination  based  on  age,   marital  status,  or  political  affili- 
ation.   Vhile  prohibiting  discrimination  on   these  matters  may  seem  per- 
fectly acceptable  at  first  blush,  consider  the  following  problems.   Pro- 
hibiting discrimination  on  the  basis  of  age  may  cause  problems  when 
the  public  employer  is  considering  promotions  or  eligibility  for  training 
programs.  Similarly,  a  ban   on     discrimination  on  the  basis  of  marital 
status  might  affect  the  right  of  the  employer  to  adopt  reasonable 
policies  concerning  the  hiring  and  assignment  of  one  spouse  when  the 
other  spouse  is  already  employed  by  the  employer.   Prohibiting  discrim- 
ination based  on  political  affiliation  might  cause  a  problem   if   the  em- 
ployer sought  to  discharge  an  avowed  Communist  who  held  a  sensitive 
position.  To  avoid  these  problems,     consider  the  following  clause  res- 
tricted to  the  prohibitions  contained   in  Title  VII   of  the  Civil   Rights 
Act  of   1964  ; 

The  agency  and  the  Union  agree  not  to  discrim- 
inate against  any  employee  on  the  basis  of  race, 
creed,  color,  sex,  or  national  origin. 

Since  such  clauses  are,   in  effect,  redundant,   it   might  be  possible  to 
avoid   inclusion  of  any  such  clause  in  the  agreement.  This,  of  course, 
would   preclude  the  union  from  filing  grievances  concerning  alleged 
violations  of  such  a  clause. 

Section  7.  The  agency  agrees  not  to   interfere  with 
the  rights  of  employees  to   become  members  of  the 
union,  and  there  shall   be  no  discrimination,   inter- 
ference, restraint,  or  coercion  by  the  agency  or  any 
agency  representative  against  any  employee  because 
of  Union   membership,  or  for  any  other  cause. 

Such  a  provision  should  apply  equally  to  both  the  employer  and   the 
Union.   Example  : 
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The  agency  and  the  Union  agree  not  to   interfere 
with  the   right  of  employees  to   become  or   not  to 

become   members  of  the   Union  and  further  that  ^ 

there  shall   be  no  discrimination  or  coercion  against 
any  employee  because  of   Union   membership  or 
non-membership. 
»      Article  XIII.   Union    Bulletin    Board. 

The  agency  agrees  to  furnish  the   Union   suitable 
bulletin   boards   in   convenient  places   in  each  work 
area. 

Unions  customarily  demand  one  or  more  bulletin  boards  for  the  posting 
of  union  notices.  This  is  a  negotiable  item.  Contrary  to  the  union's  pro- 
posed clause,   however,  the  clause  should  specify  the  number  of  bulletin 
boards  provided  and  include  limitations  as  to  use.   Example: 

The  agency  agrees  to  provide  the   Union  with  one 
bulletin  board  for  the  posting  of   notices  of   Union 
meetings.   Union  elections.   Union  election  returns, 
Union  appointments  to  office,  and   Union  recrea- 
tional or   social  affairs.  Such  notices  shall  first  be 
approved  by  the  agency. 

The  agency  agrees  to   make  available  one  bulletin 
board  for  the  posting  of  official   Union   notices  at 

each  of  the  following  locations: The  Union  W| 

will   limit  the  posting  of   Union  notices  to   such 
bulletin  boards. 

These  limitations  preclude  the  use  by  the  union  of  bulletin  boards  for 
political   or  other   controversial   purposes. 

*      Article   XIV.   Insurance. 

Section    1.  The  agency  agrees  to  pay  the  entire 
premium  of  a  group  hospitalization   plan  for  the 
employees  and  their  families.  Such  hospitalization 
plan  shall   pay   benefits  to  cover  the  prevailing  costs 
of  hospitalization   in  the  area.  The  agency   shall 
also  pay  the  entire  premium  of  a  group  life   in- 
surance plan. 

The  union's  proposal   is  extremely  vague.  Other  than  giving  a  standard 
for  the  hospital   rates,  there  is  no  specification  as  to  the  extent  of  the 
benefits  to  be  provided  at  the  agency's  expense. 

Insurance  provisions  in  our  collective  bargaining  agreements  must  specify 

the  exact  benefits  to  be  provided  to  employees.  See  Section  59-1501, 

1507,   R.C.M.   1947.  ^ 
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♦      Article   XV.  Strikes  and   Lockouts. 

Section   1.   No   lockout  of  employees  shall   be   instituted 
by  the  agency  during  the  term  of  this  agreement. 
Section   2.   No  strikes  of  any  kind  shall   be  caused  or 
sanctioned   by   the   Union  during  the  term  of  this  agree- 
ment. At  no  time,  however,  shall  employees  be  re- 
quired to  act  as  strikebreakers  or  to  go   through 
picket  lines. 

The  union's  proposed   no-strike  clause  is  wholly   inadequate.    It   merely 
states  that  the  union  will   not  cause  or  sanction  any  strikes  during  the 
term  of  agreement;   it  does  not  purport    to  cover  the  actions  of  em- 
ployees. The  following  example  of  a  complete  no-strike  clause  illus- 
trates the  inadequacies  of  the  union's  clause  : 

Neither   the   Union   nor  any   officers,  agents,  or  em- 
ployees will   instigate,  promote,  sponsor,  engage   in,  or 
condone  any  strike,  slow-down,  concerted  stoppage  of 
work   or  any   other   intentional   interruptions  of  the 
operations  of  the  agency,  regardless  of  the  reason  for 
so  doing.  Any  or  all  employees  who  violate  any  of 
the  provisions  of  this  Article  may   be  discharged  or 
otherwise  disciplined  by  the  agency   pursuant  to 
published   rules  and  regulations  and  any  State 
statutes  applicable  thereto. 

The  no-lockout  clause  is  all  right  with  one  exception.  It  should  be 
specifically  limited  to  lockouts  concerning  a  labor  dispute  with  the 
contracting  union.   Example  : 

The  agency  will   not  lock  out  any  employee  during 
the  term  of  the  agreement  as  a  result  of  a  labor 
dispute  with   the   Union. 

This  language  precludes  a  union  from  arguing  that  an  agency's  de- 
cision to  close  down  an  operation  because  of  operational  consider- 
ations or  because  employees  represented  by  another  union  are  en- 
gaging in  a  strike  constitutes  a  violation  of  the  no-lockout  clause. 

*      Article   XVI.  Savings  Clause. 

Should  any  article,  section,  or  portion  of  this  agree- 
ment be  held  unlawful   and   unenforceable  by  a  court 
of  competent  jurisdiction,  such  decision  of  the  Court 
shall  apply  only  to  the  specific  article,  section,  or 
portion  thereof  directly  specified   in  the  decision;  upon 
the   issuance  of  such  a  decision,  the  parties  agree  to 
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negotiate   immediately  a  substitute  for  the   invali- 
dated  article,   section,  or   portion   thereof. 

V\hile  every  collective  bargaining  agreement   in   the  public  sector  should 
include  a  savings  clause,   it  should   not  be  as  limited  as  the  union's  pro- 
posal.   In  addition  to  the  courts,   it   is  entirely  possible  that  provisions 
in  a  collective  bargaining  agreement  might  be  made  null  and  voic(  by 
the  enactment  of  a  public  law.  Accordingly,  the  following  savings  clause 
is  recommended  : 

If  any   provision   of   this  Agreement   is   subsequently 
declared   by  the   proper   legislative  or  judicial   auth- 
ority  to   be   unlawful,   unenforceable,  or   not   in 
accordance  with  applicable  statutes  or  ordinances, 
all  other  provisions  of  this  Agreement  shall 
remain    in   full   force  and  effect  for  the  duration 
of  this  Agreement. 

The  provision  that  the  parties  will   immediately   negotiate  a  replacement 
clause  should  be  avoided  since  in  all   likelihood   the  provision  declared 
unlawful  or  invalid  will  be  one  favorable  to  the  union,  e.g.,  a  provi- 
sion dealing  with   union  security.    In  such  a   limited   negotiation  there 
would  be  nothing  that  the  employer  would  be  able  to  get   in  return 
for  agreeing  to  a  replacement  clause  sought  by  the  union. 

*       Article   XVII.   Termination. 

This  agreement  shall   be  effective  as  of  the   1st  day 
of  January,    1968,  and  shall   remain   in  full  force  and 
effect  until  the  31st  day  of   December,    1968.   It  shall 
be  automatically  renewed  from  year  to   year  thereafter 
unless  either  party  shall   notify  the  other   in  writing 
sixty   (60)  days  prior  to  the  anniversary  date  that  it 
desires  to   modify  or  terminate  this  agreement.    In   the 
event   that   such   notice   is  given,   negotiations  shall 
begin   not   later   than   thirty    (30)   days  prior   to   the 
anniversary  date.   In  witness  whereof,  the   parties 

hereto   have  set  their   hands  this day  of 

1968. 

As  in  any  contract,  the  date  on  which   the  terms  of  a  collective  bar- 
gaining agreement  are  to  become  effective  should  be  specified.  The 
effective  date  signifies  the  date  when  the  rights  and  obligations  of  the 
parties  to  the  agreement  begins.  The  union  proposal   is  adequate  in   this 
regard,  although  every  effort  should  be  made  to  achieve  two  year  con- 
tracts paralleling  our  fiscal   biennium. 

Although   the  widom  of  providing  that  the  agreement  shall   be  automa- 


2-39 


tically  renewed  unless  notice  is  given  witiiin  a  specified  period  has  been 
questioned,   most  agreements  contain  such  provisions.   A  study   made  of 
contracts  in   private  industry  several  years  ago  showed  that  some  82  per 
cent  of  the  contracts  reviewed   included  automatic  renewal  clauses. 

The  termination  date  should  be  selected  with  a  view  toward  the  budge- 
tary process.  The  parties  should  allow  sufficient  time  to  conclude  nego- 
tiations prior  to  the  date  when  the  budget   must  be  submitted  to  the 
legislature.  The  experience  of  the  parties  and  the  budgetary  considera- 
tions peculiar  to  State  agencies  will   necessarily  determine  the  date  to  be 
set  forth   in  the  agreement.  The  following  clauses  are  but  a  few  of  the 
alternative  ways  to  accommodate    collective  bargaining  with  the  budge- 
tary process  : 

(1)  This  agreement  shall   be  effective  as  of  January   1, 
1973,   and   shall   rennain   in  effect  through  December   31, 
1973.   Negotiations  for   a  subsequent  agreement  will 
commence   no   later  than  October    1,      1973,   upon 
written   request  of  either   party  filed   two   (2)   weeks 
before  this  date. 

Thus  far  most  collective  bargaining  agreements  in  the  public  sector  have 
been   limited  to  a  one-year  term.  Assuming  there  is  no   legal   hurdle  to 
signing  an  agreement  that  extends  beyond  a  given   term  of  office  or 
budgetary  period,  there  is  considerable  merit  in  negotiating  a  contract 
for  a  term  of  two  years  to  conform  to  our  budgetary  periods.  A 
two-year  contract  would  stabilize  labor  relations  for  a  longer  period  of 
time  and  would  obviate  the  necessity  of  bargaining  every  year.  Con- 
sideration  might  also  be  given   to  a  two-year  contract  with  a  reopening 
provision   limited   to  wages.   Example: 

Either   party   may   reopen   this  contract  for   the   pur- 
pose only  of   negotiating   proposed   changes   in   the 
hourly  wage  rates  of  the  employees  covered  by  this 
contract  by  giving  the  other  party  not  less  than 
thirty    (30)   nor   more  than   forty-five   (45)   days' 
notice   prior  to   the  first  anniversary   date  of  this 
agreement. 

CONCLUSION 

The  task  of  negotiating  and  drafting  collective  agreements  in  State 
agencies  is  unquestionably  difficult  and  challenging.   However,  the  task 
can  be  made  considerably  easier  if  negotiators  understand  the  role  of 
the  agency  and  the  role  of  unions  during  negotiations  and  also  during 
the  term  of  the  agreement.   Moreover,  the  history  of  collective  bargain- 
ing in  the  private  sector  during  the  past  30  years  should  be  studied 
carefully.  Management  negotiators  in  the  private  sector  have  learned 
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by  trial  and  error  how   important  it   is  to  prepare  carefully  for  and  draft 
labor  agreements.    In   this  regard,  arbitration  awards  are  a  rich  source  of 
information.  They   reveal   the  importance  of  a  sound   philosophy  for  the 
negotiation  and  administration  of  the  contract  as  well  as  pointing  out  the 
practical   do's  and  don'ts  for  the  practitioner. 

Vhile  the  outcome  of  any  negotiations  depends  upon   many  factors,  the 
chances  of  negotiating  sound  collective  bargaining  agreements  are  sub- 
stantially  increased   if  management  negotiators  understand  and  vigorously 
defend  the  right  of  the  agency  to  carry  out   its  designated   functions  in 
an  efficient  and  orderly  manner. 


*   Clauses  so  marked  are  not  necessarily   in  conformity  with  state  law, 
nor  are  they   necessarily  desirable  from  a  management  point  of  view, 
therefore  they  should   NOT  be  used   in  contracts.  Those  sample  clauses 
without  the   *  are  acceptable  for  use. 
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ANALYSIS  OF   UNION   PROPOSAL 

An  excellent  means  of  clause  by  clause  analysis  of  the  unions 
initial   demands  is  the  use  of  the  attached  form  or  work  sheet. 

Instructions; 

A.  Transcribe  the  union  clause  verbatim. 

B.  Review  and  determine  whether  the  subject  matter   is  basi- 
cally non-negotiable,  permissive,  or  mandatory   relative  to 
inclusion   in   the  contract. 

1.  Non-negotiable  means  that  the  subject  matter  of  the 
clause  cannot  be  negotiated  in  any  form.  (Normally 
statutory   items) 

2.  Permissive  means  that  the  subject  matter  of  the 
clause  can   be  included  in  some  form. 

3.  Mandatory  means  it  must  be  included   in  some 
form. 

C.  Review  and  try  to  anticipate  just  how  important  it  would 
be  to  the  unions.   Some   items  such  as  union  security  and 
seniority  would  be  "high"  and  others,  such  as  bulletin 
boards,  would  be  "low." 

D.  Review  and  determine  just  how  critical   it  would  be  in 
terms  of    Labor-Management    Relations.    Is  it  emotional   in 
nature  or   important  to  union   leadership   in   terms  of  their 
internal   politics? 

E.  Review,  on  a  preliminary   basis,  and  run   through  a  cost 
estimate.    In   the  "Estimated  Amount"  column,  put  the 
average  dollar  figure  you  arrive  at.   If  possible  also  list  a 
"high"  and   "low"   range  dollar  figure. 

F.  Review  and  estimate  the   impact  on  your  ability   to  effi- 
ciently run  your  operation   i1   such  a  clause  were  included 
in   the  contract. 

G.  Review  and  decide; 

1.  Whether  you  can  accept   it   if  changes  are  made; 

2.  Whether  you  cannot  accept  it  in  any  form;  or 

3.  Whether  it   is  okay  as  is. 

H.      Outline  your  over  all   position   on   the  clause  in  question. 
I.      Re-write  the  clause  in   terms  of  a  counter-proposal  you 
can   live  with. 
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SAMPLE  CLAUSES 

Standard  Contract  Clauses  &  Language 

The  attached  sample  clauses  are  intended  to  provide  further  urider- 
standing  of  the  salient  areas  of  a  collective  bargaining  agreement  and  to 
provide  a  better   knowledge  of  these  clauses  and  some  of  the  background 
pertinent  to  them.    It  will   also  provide  acceptable  language  and  structure  of 
some  of  the  more  common  clauses. 

Purpose  Clause 

Many  contracts  include  a  clause  entitled   "Purpose"  which  spells 
out  that  the  purpose  of  the  contract  is  to  create   "a  harmonious  working 
relationship  between   the   Employer  and   the   Union  and  the  employees." 
While  there  may   be  some  truth  to  the  fact  that  this  is  a  "purpose"   in 
negotiating,   it   is  not  the  real   purpose.   The  real   purpose   is  to  meet  the 
requirements  of  law. 

It  is  possible  that  such  a  clause,   if  poorly  written,   may   be   injur- 
ious.   It  may   in   fact  come  back  to  haunt  an  agency.   For   instance,  many 
times  an  arbitrator  will   grasp  anything  he  can   to  support  his  position   on 
a  grievance.  Assume,  for  a  moment,   that  the   Employer  has  instituted  a 
work  practice  that  requires  all   men  to  personnally  check  out  with  their 
supervisor  before  they  leave  their  work  station.  The  Union  grieves  and 
claims  the  agency  has  violated  the  contract  but  cannot  find  a  specific  con- 
tract provision  which   prohibits  this  agency  action.   However,   it  does  find 
the   "Purpose"  clause  outlined  above  and  submits  to  the  arbitrator  an  ar- 
gument which  admits  that  the  agency  has  the  management  right  to  "dir- 
ect the  work  force"  but  that  right  cannot  be  exercised  indiscriminately 
but  must  be  exercised  so  as  not  to  upset  the  "harmonious  relationship" 
which  the  parties  agreed  to  establish  and  continue. 

The  Arbitrator  must  answer   the  question    (he  must  interpret  the 
contract  in   this  respect)!  Why?   Because  the  "Purpose"  clause  was  included.. 
Had   it  not  been,   it  might  have  been  argued  that  there  was  no  contract 
question   to   interpret.   Thus,   the  grievance  would  not  be  arbitrable. 

Recognition  Clause 

1.  When  a  representative  group  wins  an  election,  the  Board 
will  "certify"  that  representative  as  the  exclusive  bargaining  representa- 
tive. 

2.  The  advantages  to  an  agency   to  have  a  "certified"   repre- 
sentative are  as  follows: 

a.  The  Certification  will   define  precisely   "the  appropriate 
unit." 

b.  Certification  provides  no  raiding  protection  for  at 
least  a  year  thus  providing  stability  of   bargaining  unit 
structure  and  representation. 

c.  The  decision  accompanying  the  certification  will   serve 
as  the  guiding  principle  for  future  unit  determination. 
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3.       Sample  Clause  -  The  agency  recognizes  the  union  as  the  sole 
and  exclusive  bargaining  agent  for  the  purpose  of  establishing  wages,  fringe 
benefits,  hours,  and  other  conditions  of  employment  for  all  employees  in 
the   ( agency  or  unit   title )  with   the  exception  of  management,  su- 
pervisory, and  other  statutory  exceptions  as  defined   in   Title  59,  Chapter   16, 
R.C.M.    1947. 

Hold  Harmless  Clause 

If  the  union  wishes  you   to  discharge  an  employee  if  he  has  not 
continued  to  meet  the  membership  requirements  of   the   Union,   be  sure  a 
"hold  harmless"  clause  is  in   the  contract  whereby   the   Union  holds  you 
harmless  for  any  such  action  providing  the  action   is  taken   following  writ- 
ten notification  from   the   Union   that  they  request  the  employee  to  be 
terminated.  A  suggested  hold  harmless  clause  is: 

"It   is  mutually   understood  and  agreed  that  the   Employer 
may  contract  out  work  covered   under  this  Agreement 
provided  that  such  contracting  out  of  work  will   not  cause 
a  lay-off  of  employees  covered   under  this  Agreement." 

Grievance  Procedure 

This  area  has  always  been   one  of  the  most  important  provisions 
in  any  collective  bargaining  agreement  and   is  fast  becoming  one  of  the 
most  important  provisions  in   the  entire  collective  bargaining  agreement. 

1.  It  is  recommended  that  the  Grievance  Procedure  contain 
specified  time  limits  within  which  grievances  must  be  processed  in  order 
to  go  from  one   step  to  another.   In  the  American  Welding  case,  45  LA 
813,  where  there  were  no  time  limitations  in   the  contract  on   the  bring- 
ing of  a  grievance,  an  arbitrator  held  that  a  grievance  filed  five  years 
after  the  event  in  dispute  was  timely  filed! 

2.  It  is  recommended  that  the  contract  contain  a  clause  in 

the  Grievance  Procedure  that   in  the  event  the  time   limits  are  not  adhered 
to  by  either  one  of   the  parties  the  grievance  will   be  settled   in   favor  of 
the  party  that  is  not  in  default  of  the  time  limits.   Many  arbitrators  have 
held  that  even  though  the  contract  contains  such  a  clause  if  the  parties 
have  in  fact  disregarded  the  time  limitations,  the  time  limitations  set 
forth   in   the  contract  are  meaningless. 

3.  It  is  suggested  that  some  specification  be  made  in  the 
Grievance  Procedure  as  to  back  pay  in  grievances  or  arbitrations  where 
back  pay   is  an   issue.  Some  public  sector  contracts  provide  that  back  pay 
shall   not  be  awarded  prior  to  the  date  of  the  grievance  or  prior  to  ten 
days  before  the  date  of  the  filing  of  the  grievance.   However,  the  Grievance 
Procedure  should  be  clear,  concise  and  easy  for  the  employee,  the  ste- 
ward and  the   Employer  to  understand. 

4.  A  grievance  should  be  defined;  whether   it   is  simple  or 
grandiose  makes  no  difference,  but  it  should  not  be  so  loosely  drawn 
that  "hurt  feelings"   may  be  a  legitimate  grievance.   Examples  of  grievance 
definitions  are  as  follows; 
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a.  A  grievance  is  defined  as  an  alleged  violation  of  a 
specific  provision  of  this  Agreement. 

b.  A  grievance  shall   be  defined  as  an  alleged  violation 
of  a  specific  provision  of  this  Agreement.   Grievance 
matters  proven   to   be  within   the  scope  of   (a)  any 
rule  or  regulation   of  the  Agency,    (b)  any   law  or 
(c)  any  matter  which  according  to  law  is  either 
beyond   the  scope  of  authority  or   limited   to  uni- 
lateral  action   by  the   Employer  alone,  shall   not  be 
within   the  scope  of  this  grievance  procedure. 

Arbitration 

The  procedure  on  arbitration,   if  such   has  been   negotiated,   must 
be  spelled  out  with  clarity  and  with   time   limits.    It   is  essential   to  spell   out 
conditions  upon  which  arbitration   may   be  had.    It  is  also   important  to 
remember  that  arbitration   is  a  negotiable  matter  and  not  automatically  a 
part  of  the  grievance  procedure. 

1.  It  is  better  to  say  that  the  Employer  and  the  Union  agree 
that  grievances  involving  interpretation  or  application  of  a  specific  clause 

of  the  collective  bargaining  agreement  may  be  submitted  to  arbitration.  The 
use  of  the  word  "specific"  may  provide  some  argument  of  weight  in  dis- 
cussing or  presenting  a  grievance  when   the   issue  is  past  practice  or  some 
other  such  side  issue.   You   might  be  able  to  claim   that  since  there  is     no 
specific  clause   in   the  collective  bargaining  agreement  to  provide  for   the 
particular   item   that   is  being  grieved,  the  matter  is  not  arbitrable. 

2.  Clearly  specify  the  authority  of  the  arbitrator;  normally, 
"he  shall  not  have  the  power  to  add  to,  modify,  amend  or  delete  any 
terms  or  provisions  of   the  agreement." 

3.  Final   and   Binding  -  Arbitrator  "finds"  and   imposes  his  de- 
cision subject  to  no  further  approval.  There  is  normally  no  judicial     re- 
view possible  when   parties  give  an  arbitrator  this  authority. 

Advisory  -  Arbitrator  "finds"  and   recommends,  subject  to 
Agency   Director  final   approval.  There  exists  the  possibility  of  judicial   re- 
view if  the   Director's  decision   is  further  challenged. 

4.  It  is  also  suggested  that  the  contract  be  drafted  so  as  to 
insure  that  only   the   Union,  and  not  the  individual  employee,  be  author- 
ized to  submit  the  grievance  to  arbitration.    It  has  been  found  that  many 
spurious  grievances  have  been  abandoned  by  the   Union  at  this  level 
whereas  an   individual   grievant,  who  is  personally   involved,  will   want  to 
push  ahead  at  any  cost. 

5.  All   arbitration   language  must  clearly  stipulate  that  any 
grievance  relative  to  job  classification  will   not  be  subject  to  arbitration 
but  will   be  subject  to  applicable   Board  grievance  resolution   procedures  and 
rules;  as  required  by  82A-1014,    R.C.M.    1947. 

Hours  of  Work 

This  is  a  very   important  section  and  you   should  review  it  as 
follows: 
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1.  Specify  your  weekly  schedule  insofar  as  you  can   but  you 
must  retain   flexibility,   in   tfie  event  you  wish   to  change  it  or  have  a 
staggered  work  week.   Example: 

"A  regular  work  day  shall  be  scheduled   In  accordance 
with  Schedule  A  attached   hereto  and   made  a  part 
hereof.  Said  work   schedule   is  subject  to  change  by 
the   Employer   as  services  require  and  this  clause  shall 
not  be   construed  as   limiting  or   preventing  the   Em- 
ployer from  establishing  other  work  shifts  or  hours 
as  the  need  arises." 

2.  Overtime  problems  -  Check   unique  problems  with    Fair    Labor 
Standards  or  portal   to  portal   or  whatever  your  particular  problem   might 
be.    Remember,  custodians  and  cafeteria  and  hospital  workers  are  subject 
to  Federal  Wage  and   Hour   Laws. 

3.  If  you  decide  to  include  a  clause  to  the  effect  that  over- 
time will  be  distributed  equally,  it  should  read  that  "it  is  the  intent  of 
the  Employer  that  overtime  shall  be  equally  distributed  among  qualified 
employees  insofar  as  practicable  over  the  period  of  this  contract." 

4.  Always  have  limitation  clause  .   .  ."Nothing  herein  shall   be 
construed  as  guaranteeing  employees  forty    (40)   hours  of  work   per  week 
or  eight   (8)   hours  of  work   per  day." 

5.  Always  be  alert   to  specific  situations  within  your  agency 
that  require  staffing  on  a  seven  day  week  as  opposed  to  a  normal   five 
day  week;    and  also  2nd  and/or  3rd  shift  requirements  on  a  regular  basis. 
Contract  language  must  specifically  provide  for  such  situations. 

Holidays 

1.  Require  that  all  employees  work  the  last  scheduled  working 
hours  before  the  next  scheduled  working  day  following  the  holiday,  un- 
less excused,  to  qualify  for  holiday  pay. 

2.  Include  a  formula  as  to  how  overtime  is  paid  when   the 
holiday   falls  within   the  work  week. 

3.  It   is  appropriate  to  use  contract  language  to  the  effect 
that,   "Holidays  will   be  granted   in  accordance  with  the  provisions  of 
Title  19,  Chapter   1,   R.C.M.    1947."     However  if  you  are    regularly 
scheduled   to  work   on  a  seven   day,   rather   than  a  five  day  week,  spe- 
cial  language  will   have  to  be  developed  to  cover  such  contingencies. 

Vacations 

1.  For  the  purposes  of  this  Article,  payment  for  vacation   time 
is  based  on  an  eight   (8)   hour  day  and  forty    (40)   hour  week  at  the 
employees  regular  straight  time  hourly   rate. 

2.  Scheduling  of  vacations  shall   be  the  exclusive  right  of  the 
employer.  Such  scheduling  shall   be  based  first  upon  the  convenience  of 
the  operations  of  the   Employer,  as  determined  by   the   Employer,  and 
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secondly  upon   the   length  of  service  of  the  employees. 

3.       It   is  appropriate  that  contract  language  read   "that  vacations 
will   be  accrued  and  taken   in  accordance  with   the  provisions  of  Title  59, 
Chapter    10,   R.C.M.    1947."   If  further  enumeration   is  requested  by   the 
union   be  sure  it   is  accurate  and  conforms  with    the  law. 

Seniority 

1.  Seniority,  of  course,  should  always  be  coupled  with  skill   and 
ability  of   the  employee  within   his  particular  classification  or  seniority   level. 
Seniority   level   should  be  based  on   the  best  way   in  which   the   Employer 
can  operate,  be  it  departmental,  occupational   group,  geographic  location   or 
what  have  you.   This  depends  very   much  on  your  work  force,  the  mix   of 
your  work,  your  jobs,  and  how  many  transfers  are  required  and   the  degree 
of  skills  necessary,    this     again   is  most   important. 

2.  Sample  Clause: 

a.  "Seniority   is  defined  as  an  employee's  most 
recent   period   of  continuous  service  with   the 
(certified   unit)    (department)." 

b.  "The   Employer   shall   lay  off  employees  in 
inverse  order  of   seniority   providing  that   the 
remaining  employees  have  the  demonstrated 
ability  and  qualifications  to   perform  the  re- 
maining  available   work   as  determined   by  the 
Employer." 

c.  "Employees  on   lay  off  shall   be  recalled   in 
the  order  of   seniority   providing   that  those 
recalled   have   the  demonstrated   ability   and 
qualification   to   perform  the   available  work 

as  determined  by   the   Employer." 

d.  "Seniority  shall  terminate: 

1.  If  the  employee   is  discharged. 

2.  If  the   employee   quits  voluntarily. 

3.  If  the   layoff   is  for   a   period   of   six   (6) 

months  or   more. 

4.  If  the  employee  fails  to  accept  and 

report  for  work   within   one  week 
after   notification  of  recall. 

5.  If   the  employee  obtains  a   leave  of 
absence   by  false  or   misleading   state- 
ments." 

No  Strike  Clause 

It   IS  recommended  that  you  attempt  to  write  in  a  strong   "no 
strike  clause"   for  several   reasons. 
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a.  If  employees  see  it   in   their  contract  in   black  and  white, 
it  will  act  as  a  constant  reminder. 

b.  if  employees  do  strike,  the   Employer  could  sue  for  breech 
of  contract  and  perhaps  obtain   money  damages,   in  addition 
to  injunctive  relief. 

Sample  Clause: 

"Continuous  and   uninterrupted  service  by  the 
Employer  and   its  employees  to  the  citizens,  and 
orderly   collective  bargaining  relations  between  the 
Employer  and   its  employees  being  essential   con- 
siderations of  this  Agreement,  the   Union   agrees 
on  behalf  of   itself  and   its  members,  individually 
and  collectively,  that  there  shall   not  be  any 
strikes,   picketing,  boycotting,  work   Stoppages, 
sit  downs,  or   slow  down   strikes,  or  a   concerted 
refusal  to  render  services  or  to  work   including 
overtime  or  any  other   curtailment  or  restriction 
of  work   at  any  time  during  the   term  of   this 
Agreement." 

"in   the  event  of  a  violation  of  this  Article  by 
the   Union  and/or  the  employees,  the   Employer 
may,  in  addition  to  other   remedies,  discipline 
such  employees  up  to  and   including  discharge." 

No  pay  or  benefits  during  strike  -  -   Recently,  the  Courts,  the 
National   Labor   Relations  Board  and  the  arbitrators  have  held  that  employees 
are  entitled  to  such  benefits  as  life  insurance,  health   insurance,  vacations 
and  even   in  some  cases,  wages,  when  the  employees  were  actually  engaged 
in  a  work  stoppage  because  the  contract  was  ambiguous.  We,  therefore, 
suggest  that  this  possibility  be  countered  with   the  following  simple 
language: 

"Employees  shall   not   be  entitled   to  any   benefits 
or  wages  whatsoever  while  they  are  engaged   in 
a  strike,  work   stoppage  or  other   interruption  of 
work." 

The  Zipper  (Waiver)  Clause 

Waiver  of   Bargaining   Rights  -  The  waiver  clause  is  especially 
important  because  it  has  consistently  been  held  that  a   Union  may  indeed 
waive  its  statutory  right  to  be  consulted  during  the  term   of  the  contract, 
concerning  wages,  hours  and  terms  and  conditions  of  employment,  but 
such  waiver  must  be  clear  and  unmistakable: 
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A  sample  waiver  clause  follows: 

"The   Employer  and   the   Union   expressly  waive 
and   relinquish  the   right,  and   each   agrees  that 
the  other  shall   not   be  obligated  during  the  term 
of  this  Agreement,  to  bargain   collectively  with 
respect  to  any   subject  or   matter  whether   re- 
ferred to  or   covered   in   this  Agreement  or   not 
specifically   referred  to   or  covered   in   this  Agree- 
ment, even   though   each   subject  or   matter   may 
not  have  been  within  the  knowledge  or  con- 
templation  of  either  or   both  the  employer   or 
the   Union  at  the  time   they   negotiated  or 
executed  this  Agreement  and  even  though  such 
subjects  or   matter  was   proposed   and   later 
withdrawn." 

Without  such  a  clause,  you   may  have  "a  continuing  obligation 
to  bargain"   during   the  term   of  the  contract! 

Union  Security 

Any  present  or  future  employee  who  is  not  a   Union   member  and 
does  not  make  application   for  membership,  shall,  as  condition   of  employment, 
pay   to  the   Union  each   month  a  service  charge  as  contribution   toward   the 
administration  of   this  Agreement   in  an  amount  equal   to  the  regular  monthly 
dues.    Employees  who  fail   to  comply  with   this  requirement  shall   be  dis- 
charged  by   the   Employer  within   thirty    (30)   days  after  written   notice  to 
the   Employer   from   the   Union, 

Savings  Clause 

Below  is  a  model   provision  allowing  for   the  possibility  of  an 
unfavorable  court  decision   relative  to  an  article  or  section  of  an  agreement. 

If   any   provision   of  this  Agreement   is  subsequently 
declared   by  the   proper   legislative  or  judicial  auth- 
ority  to   be   unlawful,   unenforceable,  or   not   in 
accordance  with   applicable   statutes  or  ordinances, 
all   other   provisions  of   this  Agreement  shall   remain 
in  full  force  and  effect  for  the  duration  of  this 
Agreement. 

Management   Rights 

It  is  essential   that  a  Management   Rights  clause  be   included   m 
your  agreement.   A  sample  clause  follows: 
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The  Union  shall  recognize  the  prerogatives  of  the 
Agency  to  operate  and  manage  its  affairs  in  such 
areas,  as  but  not   limited  to: 

1.  Directing  employees. 

2.  Hiring,   promoting,  transferring,  assigning,  and 
retaining  employees. 

3.  Relieving  employees  from  duties  because  of 
lack   of  work   or  funds  or   under   conditions  where 
continuation  of  such  work   would   be   inefficient, 
or   nonproductive. 

4.  Maintaining  the  efficiency   of  government  op- 
erations. 

5.  Determining  the   methods,  means,  job  classi- 
fication, and   personnel   by  which  the  agency 
operations  are  to   be  conducted. 

6.  Taking  whatever   actions  may   be  necessary   to 
carry   out  the   missions  of  the  Agency   in   situa- 
tions of  emergency. 

7.  Establishing  the   methods  and   processes  by 
which  work   is  performed. 

Reference,  Title  59,   Chapter   16,   R.C.M.    1947. 
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WORK  CONDITIONS 

This  portion  should   be  managements  proposed   language  designed  to 
cover  work  conditions  in   the  specific  bargaining  unit  for  which  a 
contract   is  being  negotiated. 
For   Example: 

1.  hours  of  work 

2.  fringe  benefits 

3.  union  security 

4.  seniority 

5.  call-back 

6.  overtime 

7.  jury  duty 

8.  grievance  handling 

9.  visits  by  union   representatives 

10.  bulletin   boards 

11-  employee  paid   time  for  union   business 
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FRINGE   BENEFITS 

Vacation:    Legal   Authority,  Section   59-1001,    R.C.M.    1947. 

Employees  earn  vacation  credits  after  a  continuous  year  of  service  as  follows: 

One  through   ten  years  service  15  days  a  year. 

Eleven   through   fifteen  years  service  18  days  a  year. 

Sixteen   through   twenty  years  service  21    days  a  year. 

Over  twenty  years  service  24  days  a  year. 

Legal   Authority,  Section   59-1002,    R.C.M.    1947. 

Annual  vacation   leave  is  accumulated   to  a   total   not   to  exceed   two   (2)   times 
the  maximum   number  of  days  earnable  annually   as  of   the   last  day  of  any 
calendar  year. 

Sick    Leave:    Legal   Authority :  Section   59-1008,    R.C.M.    1947. 
Employees  earn  sick   leave  credits  after  90  days  of  continuous  employment. 
One  day  of  sick   leave  credit  is  earned  for  each   month  worked  with   no 
restrictions  as  to  number  of  days  accumulated. 

Employees  receive  a  cash   payment  for  unused  sick   leave  accrued  at  retire- 
ment or  termination.   The  payment   is  25%  of  the  employees  sick   leave 
balance,   to  be  paid  at  the  employee's  salary   level   at  the  time  the  sick 
leave  credits  were  earned,  beginning  July    1,    1972. 

Holidays:    Legal   Authority:  Section    19-107,    R.C.M.    1947. 
Legal   Holidays: 

New   Years   Day      (January    1 ) 

Lincoln's  Birthday      (February   12) 

Washington's  Birthday      (Third  Monday   in    February) 

Memorial    Day      (Last  Monday   in   May) 

Independence   Day      (July  4) 

Labor   Day      (First   Monday   in   September) 

Columbus  Day     (Second  Monday   in  October) 

Veterans'   Day      (November   11) 

Thanksgiving   Day      (Fourth  Thursday   in   November) 

Christmas  Day      (December  25) 

State  General    Election   Day 
Employees  shall    receive  either  the  day   before  or  the  day  after  off   if  the 
holiday  falls  on  a  regularly  scheduled  day  off.  Section   59-1009,    R.C.M.    1947. 

Overtime:    Legal   Authority:    Fair    Labor  Standards  Act. 

Employee  shall   not  be  required   to  work   longer  than   forty  hours  in  any  one 
week  unless  such  employee  is  paid  at   least  one  and  one-half  times  his  reg- 
ular rate  for  the  overtime  hours  worked. 

Persons  employed   in  an  executive,  administrative  or  professional   capacity 
are  exempt   from   the  overtime  rule. 

Group    Insurance:    Legal   Authority:   Section  59-1501    to    1507,   R.C.M.    1947. 
Most  State  agencies  have  group  hospitalization,  medical,   long-term  disability 
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and/or   life  insurance  policies  available  for  their  employees  and  dependents  at 
a  reasonable  cost.   There   is  a  new  statewide  plan  now  in  process. 
Employing  agencies  conxribute  $10.00  a  month  on   the  premium   of  eacn 
employee  covered  by  group  insurance. 

Social   Security:    Legal   Authority:   Section  59-1101    to   1113,    R.C.M.    1947. 
Most  State  employees  are  covered   by  the   Federal   social   security   rules  and 
regulations,  although   Highway   Patrol   members  are  exempted. 

Retirement:    Legal   Authority:   Section   68-1405,  68-1501   through    1504,  68-1601 
through    1608,    R.C.M.    1947. 

Most  State  employees  are  covered  by  the  Public   Employee's  retirement  system. 
There  are  other  systems  such  as  the   Highway   Patrol,  and  these  should  be 
checked  or  confirmed.   The  following  relates  to  P.E.R.S.: 
Employees  contribute  5.75%  of  their  gross  pay   to  the  System. 
Employers  contribute  4.6%  of   the  employees'  gross  pay  and  will   be  increased 
to  4.9%  on   July    1,    1975. 

Thirty  year  retirement  at  any  age  based  on   member's  service  and  salary  at 
time  of  retirement  with   no  actuarial   reduction. 

In  case  of  disability  or  death,  several   options  are  available  to  the     employee 
or  his  heirs. 

In  case  of  termination  within  ten  years,  an  employee  receives  a  refund  of 
100%  of  his  contribution.  After  ten  years,  the  refund  is  optional  with  the 
employee,  as  he  then   has  a  vested  right   in  the  system. 

Military   Leave:    Legal   Authority:  Section   77-157,    R.C.M.    1947. 
Employees  who  have  worked  for  six   months  or  more,  shall   be  given  a   leave 
of  absence  with   pay   to  attend  authorized   military   training  programs.   The 
leave  shall   not  exceed  fifteen  working  days  in  any  calendar  year  and  shall 
not  be  charged  against  the  employee's  annual   vacation   leave. 

Travel    Expenses:    Legal   Authority:   Sections  59-538  and  539,  and  59-801    RCM 
1947. 

Employees  required  to  travel    in   the  course  of  their  employment  shall   be 
reimbursed  per  the  above  statutes  and  applicable  directives. 


2-55 

JOB   CLASSIFICATION 

This  section   to  be  compiled  of  job  classification,  job  designation,  etc., 
utilized  within   the  specific  bargaining  units  for  which  a  contract  is  being 
negotiated. 
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FINAL  PREPARATION 

A  positive  approach   to  collective  bargaining  requires  management 
to  take  an  affirmative  attitude  with   realistic  proposals  of   its  own.   Manage- 
ment's ability   to  operate  all   facets  of   its  operation  efficiently   must  be 
safeguarded  through  a  carefully  worded  management  rights  clause.  The 
contract  must  make  it  quite  clear   that  management  retains  the  authority 
and  flexibility   necessary  for  effective  direction   of  the  agency  as  required 
in  Section  59-1603,    R.C.M.    1947. 

Be  sure  that   nothing  you  agree  to  in   negotiations  will   hamper 

your  ability  to: 

1.  Determine  the  size  and  composition  of  the  work  force 

2.  Control   the  type  of  mission 

3.  Control   the  volume  of  work  and  scheduling  of  operations 

4.  Designate  the  place  of  work 

5.  Sub-contract 

6.  Maintain  discipline  at  the  work  site 

7.  Effect  transfers,  promotions  and  demotions  necessary   to 
efficient  operations 

8.  Limit  union  activity  on  government  property  and  time 

9.  Eliminate   interruptions  to  work 

10.  Determine   the  number  of  employees  on  a  job 

11.  Determine  job  content 

12.  Set   level   or  quality  of  work   performance 

13.  Select  and  assign  new  employees  and  new  supervisors,  etc. 

14.  Prevent  accidents 

15.  Eliminate  waste 

16.  Control   attendance 

17.  Establish  quality  control   standards 

18.  Control  working  conditions 

19.  Control   hazards 

20.  implement  and  maintain   method   improvement  programs 

21.  Establish  and  control    training  programs 

22.  Control   turnover 

23.  Set  production  standards 

24.  Establish  and  maintain   incentive  systems 

25.  Establish  and  maintain  production  planning  programs 

26.  Establish  and   maintain   promotional   programs 

27.  Stabilize  employment 

28.  Implement  technological   changes 

When  formulating  proposals,  have  other  contracts  signed 
by  the  union  in  the  area  been  examined  for  relevancy? 
Have  your   proposals  been  discussed  with; 

1.  Top  executives? 

2.  Appropriate  staff  specialists? 

3.  Supervisors  and  foremen? 

Normally  the  management  negotiator  should   not   bargain  alone.    Like 
the  union  spokesman,  he  should  be  supported  by  a  negotiating  team. 
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The  use  of  a  committee  permits  representatives  of  various  departments 
to  participate  in   the  negotiations.   They  can  also  assist   the  negotiation   team 
in  areas  with  which   they  are  not  completely   familiar. 

Has  full  consideration   been  given   to  the  contribution  which   might 

be  made  by: 

T       Outside  specialists   (including  legal   counsel,   labor  relations  consul- 
tants)? 

2.  Other  agencies? 

3.  A  management  negotiating  committee  in  support  of  the  nego- 
tiating  team? 

4.  The   Board  of  Personnel   Appeals? 

There  is  a  growing  tendency   to  use  charts  in   presenting  negotiating 
data  in  the  form  of  bar,   line  and  pie  graphs.  Carefully  planned  visual  exhibits 
are  often   more  effective  in  explaining  the  reasons  for  management's  position 
than   the  best  oral  explanations. 

Has  management  data  been  completed   in   the  most  simple  and  usable 
form   by   the  use  of: 

1.  Charts? 

2.  Graphs? 

3.  Statistics? 

4.  Loose  leaf,  indexed  books? 

Is  each  chart  simple  and  uncomplicated? 

Does  each  chart  or  graph  present  only  one   fact  or   trend? 

Are  the  charts  based  on   unimpeachable  data? 

Are  charts  and  visual  aids  attractively   prepared  and  indexed  for 

efficient  presentation? 
As  the  date  for  reopening  approaches,  the  last  stages  of  preparation 
call   for  organizing  all   the  data,  establishment  of  the  employer's  final   position, 
and  other   important  considerations. 

Has  the  employer  been   properly  notified   by   the  union   prior  to 
to  contract  termination,  as  required? 

Has  it  been  decided  which  facts  will   be  presented  and   in  what 
order? 

Has  the  employer's  "final"  position   been  determined? 
Has  consideration   been  given    to  the  advantages  of   holding  negotia- 
tions in  a  neutral   location  as  against  holding  meetings  on  employer 
property? 

Have  employer  officials  decided  how  much   time,   if  any,  of  employ- 
ees on   the  union   negotiating  team  will   be  on   pay  status? 
Does  management  have  a  copy  of  the  union's  specific  demands? 
Are  records  to  be  kept  of   the  progress  of  negotiations? 
Has  a  final   meeting  with  the  employer  negotiating  committee  been 
called  to: 
T       Clearly  set  forth   the  area  of  authority  of  the  chief  negotiator? 

2.  Arrangements  made  for  the  chief  negotiator  to  have  ready 
access  to  the  Agency   Director   if  the  need  arises? 

3.  Re-emphasize  that   the  chief  negotiator  will   be  the  only  spokes- 
man authorized  to  make  commitments? 
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4.  Review  employer  presentation   procedure? 

5.  Decide  whether  some  of  the  committee  shall   rotate? 

6.  Clarify  any  doubts  and  answer  any  questions^ 

Are  the  above  considerations  based  on  a  positive  and  detailed 
bargaining  program  aimed  at  definite  labor  relations  objectives^ 

Employee  organizations  usually  seek   to  hold  negotiations  during 
normal   working  hours.   At  the  outset  of  negotiations  the  agency's  intentions 
to  either  permit  or  refuse  to  conduct  negotiations  during  normal  working  hours 
should   be  established.    Usual   practice  is  for  the  parties  to  reach  an  agreement 
on   this  point,  and   it  is  usual   practice  for  the  employer  to  establish  a   limi- 
tation, such  as  eight   (8)   hours  off  with  pay   for  each   member  of  the  employee 
organization     negotiating  team.   A  sound  practice   is  to  schedule  negotiations 
at  time  other  than   normal   working  hours. 

Past  Practices: 

Agencies  are  cautioned  regarding   "Past   Practice"  clauses  or  articles 
in  proposed  agreements.   Such  clauses  formalize  all   benefits,  compensation, 
privileges,  etc.,   that  have  been   permitted   in   the  past.    For  example,   if  em- 
ployees have  traditionally   been   permitted  to  cease  work   thirty   (30)   minutes 
before  the  end  of  the  work   day  for  "clean-up"  and  a  past-practice  clause   is 
agreed  to,   then  employees  subsequently  may  not   be  denied   this  "right".   A 
past  practice  clause  then,   may  seriously  restrict   management's  right   to  estab- 
lish work   rules  and  conlrol   the  work  environment. 

Precedent: 

Each  collective  bargaining  agreement  negotiated  between  an  agency 
of  the  State  and  an  employee  organization  should  stand  alone.   Precedents 
established   in  other  contracts  will   not  have  the  force  or  effect  of   law  in 
subsequent  negotiations,   insofar  as  other  agreements  or  State  agencies  are 
concerned.   Precedents  set  by  your  agency,  or  other  agencies,  will    impact 
future  negotiations  in   that  they   represent   the  cornerstone  of  union  whip- 
sawing.    In   that  regard  they  will    impact  management's  ability   to  withstand 
union  demands. 
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CHAPTER   3  -  MANAGEMENT'S   INITIAL  OFFER 

Timing 

Management's  initial   offer   to  the   Union  can   be  presented  prior  to 
the  beginning  of  formal   negotiation,  concurrent  with   the  pre-negotiation 
agreement,   or  as  the  opening  move  of   the  first  actual   negotiation  session.   All 
of  the  above  are  acceptable   in   principle  and  the  decision  as  to  which   to    use 
depends  on  a  number  of  variables  i.e.; 

1.  When   initial   Union  demands  are  received 

2.  Existing  relationship  between  union  and   management. 
Example:    If   the  relationship   is  good  and  no  real   difficulty   is 
anticipated  you  could  consider  an  early  presentation.    If  you 
have  an  uncooperative  union  and  expect  difficulties  you   might 
desire  to  hold  your  offer  until   the  first  meeting  and  present 

it  at  the  table  as  the  first  move  in  your  strategy. 

3.  Complexity  of  contractual   issues  which  you  want  the  union 
to  have  time  to  study  prior  to  negotiation. 

4.  Nature  of  initial   union  demands. 

Whatever  you  decide  to  do,   be  sure  the  decision  was  carefully  thought 
out,  and   the  decision   reached  rationally.   Also  be  sure  that  the  offer  is  titled, 
dated  and  has  an  appropriate  transmittal  cover  memo,  also  dated  and  signed. 
Many  management  negotiators  prefer  to  wait  until   they  have  received  the 
union  demands  and  analyzed  them.   Then   they  prepare  the  final   draft  ot   their 
initial   offer.    In  all  events  you  should  use  your   initial   offer  as  the  "base" 
from  which   to  negotiate,  not   the  union  demands. 

Content 

The   initial   offer   itself  will   be  critical   to  the  success  of  the  nego- 
tiation. All   of  the  careful   pre-negotiation   preparation  culminates  in   this  offer 
and  the  tactics  you've  planned  for  the  table.   The   initial   offer  is  the  corner- 
stone for  your  negotiating  tactics  and  they  must  dovetail   precisely. 

There  are  two  ways  the  initial   offer  can  be  structured: 

1.  Written  proposals  covering  changes  to  the  contract  only. 

2.  A  complete  contract,   incorporating  changes  and   retaining 
previous  clauses  which  you   do  not  wish   to  change   (utilizing 
a  margin   indicator  to  identify  proposed  changes) 

Number   two  is  usually  the  better  method   because  it   provides  for 
continuity   in   reading  and  shows  the  changes  in  context  to  the  whole. 

The   initial   offer  must  reflect  a  position   from  which  you  are  willing 
to  negotiate!    If   it  reflects  only  that  position  from  which  you   cannot  retreat 
or  maneuver,   it  is  not  an  offer   it   is  an  ultimatum  and  meaningful   negotiation 
is  impossible.   On  the  other  extreme,  if  it  is  a  fanciful  exercise  in  wishful 
thinking  it  will   usually   be  an   insult  to  the  intelligence  of   the  union  nego- 
tiator.  The  happy   medium   is  a  proposal   that  reflects  a  realistic  optimum 
from  the  management   point  of  view.   Union  demands  are  usually  just  that, 
a  point  from  which  to  negotiate! 
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There  are  generally  three  types  of  clauses  included   in  an   offer,   i.e., 

1.  Non-negotiable   items  of  a  statutory  nature.   Both  sides  clearly 
understand  these  and   "language"  changes  are  about  all   you  can 
play   with.   Vacation  credits,   for  example. 

2.  Negotiable   items  that  are  normally    found   in  contracts.  The 
contents  however,   being  negotiable.   Union  Security  and  seniority 
provisions,  are  examples. 

3.  Trade  items  that  need  not  be  in   the  contract  but  can   be  used 
either  to  strengthen  your  position  or  use  in  exchange  for   the 
deletion   of  union   demands.    Bulletin   boards  in  exchange  for 
union  demand  for  greater  numerical   participation  on  a  committee 
for  example. 

Remember   the  ability  to  maneuver  at   the  table  will   be  dictated  to 
a   large  degree  by  the  structure  and  content  of  your  initial   offer. 

Form 

When  you  go  to  the  table  to  start  negotiations  be  sure  you   have 
the  initial   offer   in   two   forms: 

1.  Total   content  typed   in   normal   format. 

2.  Worksheets  on  which  each   individual   clause   is  double  spaced, 
with   room  at  the  bottom  of  the  sheet  for  revisions   (or  a 
separate  sheet  provided). 

Use  the  worksheets  to  accommodate  language  changes  and/or  pro- 
vision changes.   Once  agreement  is  reached  on  a  clause  i.e., 

1.  As  is, 

2.  As  amended,  or 

3.  Deleted, 

both  sides  can   initial,  date  and  lay  aside  the  worksheet  containing  that 
clause.   This  will   eliminate  any  confusion  over  what  has  or  has  not  been 
agreed   to,  at  any  point  in  time,  and  also  when   it  was  agreed  to.  The  value 
of  such  work   sheets  cannot   be  emphasized  too  strongly. 

Caution  -  remember  that  as  you  work   the   items  one  by  one  it 
must  be  kept  clearly  in  mind  by  both  sides  that  such   "piecemeal  agree- 
ments" are  tentative  and  nothing  has  been   "finally"  resolved  until  every- 
thing has  been   resolved. 
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CHAPTER  4  -   CONDUCT  OF   NEGOTIATION 

The  material  covered  in  this  section  provides  basic  guidelines  to 
individual  conduct  at  the  table,  responsibilities  and  a  brief  description  of 
the  course  a  normal   contract  negotiation  will   take. 

Pre-Negotiation    Agreement 

A  pre-negotiation  agreement,   or  negotiation  ground  rules  agree- 
ment, will   normally  be   the  first  step   in   the  negotiation  process.   Nego- 
tiation ground  rules  covering  such   items  as  schedule,   time,  place,   team 
size,  observers,  etc.,  will   be  agreed  to  prior  to  the  first  actual   session   or 
as  the  first  item   of  business  at  the  first  session. 

The  actual   negotiation   process  can  be  broken  down   into  three 
phases: 

1.  Establishing  the  range  of  negotiations  or  parameters. 

This  phase  is  based  on  the  mutual  exchange  of   the   initial 
management  proposals  and  union  demands.    It  is  at  this 
juncture  that   initial   analysis  of  union  demands  are  made. 
There  should  be  an  effort  to  separate  the  window  dressing 
items,   the   items  of  some  concern,  and   the  items  of  high 
priority  on  the  unions  part.  The  union  will   normally   try 
to  camouflage  these  items  since  it  strengthens  their  posi- 
tion to  keep  management  guessing  as  to  their  real   desires. 

2.  Reconnaissance  or  weeding  out  process. 

During  this  phase  both  sides  will   begin  to  seek  those  items 
that  can  be  easily  resolved  with  minor  language  changes 
or  the  swapping  of  non-critical   items.  This  process  leaves 
only  those  items  that  are  critical   to  both  sides  or  that 
provide  high-leverage  items   for  trade. 

3.  Crisis  or  Decision  negotiation. 

This  phase  is  where  you   must  be  the  most  alert  for  these 
items  will  all   be  high-leverage.  These  are  the  items  the 
union   feels  it  must  have  and/or  management  feels  it   must 
not  concede  without  significant  return   in   other  areas.   Here 
is  where  the  contract  is  finalized  and  you   must  be  content 
to  live  with  what  you   have;  or  it   is  where  you   reach  an 
impasse. 

Make-up  of  the  Negotiation  Team 

There  will   not  be  a   rigid  pattern  for  team  composition   or  size, 
as  the  size  and  complexity   of  the   bargaining  unit  and   management  struc- 
ture will   dictate  in  each  case.   Normally,  however,   the  team  will  consist 
of  a  chief  spokesman  from  the   Labor   Negotiator's  staff  and  at  least  two 
representatives  from   the  concerned  agency.   The  two   (or  more)     agency 
representatives  will   be  designated  by  the  Agency   Director  and  should 
provide  the  maximum  expertise  available  on   Agency  work  conditions,  bud- 
get, problem  areas,  etc. 
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Role  of  Team   Members 

The  chief  spokesman  will   normally  do  the  talking  at  the  table.    If 
other  team   members  are  to  speak,   it  should  be  pre-arranged  to  insure  a 
smooth   presentation   flow.   The  chief  spokesman   may  call   upon  other   team 
members  to  speak  when   he  feels  their  expertise  can   best  be  applied  directly 
to  a  question   on  the  table. 

Negotiating  Tactics  and  Strategy 

The  strategy   to  be  used  during  any   negotiation  should  have  been 
decided  at  the  beginning  of  the  "Preparation"  effort  and   the  initial   manage- 
ment offer  should  have  been  structured  to  accomplish   those  goals  and  ob- 
jectives desired. 

The  initial   tactics  to  be  applied  directly  at  the  table  will   be  dic- 
tated by  the  following  factors; 

1.  Team  composition 

2.  Evaluation  of  union  team  membership 

3.  Complexity  of  contract 

4.  Assessment  of  union   intensity  over  specific  contract  items 

5.  Management   intensity  over  specific  contract   items 
Flexibility   is  essential   to  successful   bargaining.   Don't  hesitate  to 

change  tactics  as  the  situation  at   the  table  changes,   if  a  team  member  feels 
this  has  become  necessary  during  a  negotiation  he  should  slip  the  spokesman 
a  note  to  this  effect  and  ask  for  a  caucus  so  that  it  may  be  discussed. 
Team  members  should  be  constantly  alert  to  their  spokesman's  conduct.  He 
may  have  been  forced  to  change  tactics  in  mid-stream  and  has  not  had  an 
opportunity  to  call  a  caucus  and  explain  this  to  his  team.   Don't  react 
overtly  to  any  statement  or  action  of  the  spokesman.   Be  constantly  aware 
of  "Body   English,"     A  startled  expression  on  your  face  or  a  negative  head 
shake  at  something  he  said,  will   provide  the  union  with   the  invaluable 
knowledge  that  his  opposition  is  divided.  You  can  count  on  their  taking 
very  real  advantage  of  that.   Be  sure  that  to  all  outward  appearances  the 
spokesman's  every  word  is  gospel,  ask   for  a  caucus  and  once  alone  feel 
free  to  express  your  doubts  and  concerns.      KEEP  YOUR    IN-HOUSE   PROB- 
LEMS  IN-HOUSE  AND  YOUR    FRONT   UNITED. 

Some  critical   "Dos"  and   "Don'ts"  are  listed   below,  and  they  are 
critical.   However,   the   Iwo  highest  priority  on-going  tactical  considerations 
at  the  table  are: 

1.      What  problem   lies  behind  the  union  proposal?  Are  we  looking 
only  at  an  "issue"  or  have  we  identified  the  real   problem.  The 
key  element  here  is  communication,   For  example,  the  issue, 
as  stated,  might  be  a  union  demand  for  "more  clean-up  time" 
prior  to  end  of  shift.   The  real   problem   behind   this  issue 
might  be  an  insufficient  number  of  waste  containers  and 
clean-up  within   the  currently  alloled  time.    In  such  a  case 
the  solution  should  be  to   provide  better  facilities  rather 
than   more  time  and  resultant  production   loss.   Always 
probe  for  problems,  don't  accept  issues  at  face  value. 
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2.       Don't  give  "presents"  at   the   table.    Remember,   this  is 
"Collective   Bargaining"  not  a  give  away  program.  There 
is  a  price  for  every  demand  and  a  cost  for  every  con- 
cession.  Be  sure  you  get  value  received  for  value  ren- 
dered. 

Other  "Don'ts" 

1.  Don't  lose  your  temper.  Remember,  you  are  in  a  con- 
flict situation;  control  and  brains  buy  more  than  angry 
rhetoric. 

2.  Never  create  false  hopes  at  the  table.    Be  realistic   in 
your  reaction   to  union   proposals. 

3.  Don't  try  to  dazzle  the  union  with   fancy   footwork. 
Sound  preparation  and  logic  are  best. 

4.  Never  be  "for"  or  "against"  any  issue  on  principle 
along.  If  you  can't  generate  specific  and  substantial 
arguments  for  or  against  an   issue,  you  are  in   trouble. 

5.  Never  be  stampeded.   Take  all   the  time  you   need  to 
think   things  through. 

6.  Never  lose  sight  of  the  total  contract.  If  you  get  lost 
in  an  individual  issue  you  can  overlook  its  impact  on 
other   issues  and  on  the  total  contract. 

7.  Never  state  that  this  is  your  final   offer  until   you 
are  there!    Keep  an   issue  open   until  you've  gone  as 
far  as  you   can  go. 

8.  Never  let  the  unions  get  you   to  impasse  on   one  issue. 
Hold  something  back   that   i?  critical   to  the  union  as 
well  as  to  you.   Have  something  to  trade. 

9.  Don't  be  an  anti-union  crusader.  They  are  here  to 
stay.  Contract  negotiations  are  "adversary"  not 
"antagonist"   proceedings. 

Other   "Dos" 

1.  Listen  and  absorb  union  position.    Keep  questioning 
until    its  clear   in  your  mind    just  what  they   really 
want.   Question,  don't  argue. 

2.  Be  sensitive  to  internal  union  pressures.  Try  to  estab- 
lish what  they  need  to  satisfy  membership. 

3.  Insist  the  union   be  specific  on  complaints.   Get  specific 
instances  and   then  verify  facts  through   your  own 
channels. 

4.  Constantly  prepare  for  third  party   intervention.    Keep 
adequate  notes  and  records  of   proceedings  to  support 
your  position   in   the  event  of   mediation,  fact   finding, 
or  arbitration.   Such   notes  are  often   the  only  evidence 
available  to  prove  "intent"   in  a  hearing.  Someone   in 
your  team  should  have  been  given   the  clear   responsi- 
bility to  take  notes. 
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5.  Always  use  old  contract  as  basic  reference  point.  Each  side 
must  justify  change.  Burden  of  proof  is  on  the  "need"  lor 
change,   not  on   retaining  status-quo. 

6.  Horse  trade  whenever  possible.     Just  make  sure  you   know 
the  respective  value  of  the  horses  being  traded. 

7.  Don't  hesitate  to  "deal"  outside  of  the  session.    If  done  pro- 
perly, this  is  sometimes  the  only  way  a  solution  can   be 
reached  without  a  loss  of  face.    Its  not  always  possible  to 

be  totally  candid  when  at  the  table  and   being  observed 
and  on   record.   Be  very  cautious  about  such   dealings,   but 
don't  be  afraid  to  try. 

8.  Persuade,  don't  coerce.   You  want  agreement   if  possible  . 
not  submittal.    Remember,  you   have  to  administer  the  con- 
tract and  that  can   be  extremely  difficult   if  the  membership 
and   the  union  are   really  unhappy  over  the  contract. 


Impasse 


When   you   reach   impasse  in  a  contract  negotiation,  you   have 
admitted  failure!   The  objective  of   labor  negotiations  is  to  reach  agreement 
on  a  contract.    Remember  that  everyone,  on   both  sides,   looks  bad   if   impasse 
IS  reached,  since   it  means  that  severally  and  collectively  all   parties  con- 
cerned were  unable  to  do  their  job. 

Factors  That   Lead  To  Impasse. 

1.  Lack   of  effective  communications.    Issue  rather  than   problem 
orientation. 

2.  Team  spirit,   or  polarization,  tends  to  develop  a  desire  to  win 
big.   This  leads  to  hard  core  positions  that  cannot  be  backed 
off  of  without  a   loss  of  face. 

3.  Lack   of  understanding  that   "disagreement"   is  a  long  way 
from   "impasse." 

4.  Lack   of  preparation. 

5.  Ignorance  of  negotiating  process  and   lack   of  skill.    Remember 
impasse  has  nowhere  to  go! 

There  are  basically   three  options  available  when   impasse   is  reached: 

1.  Continue  the  struggle  away  from   the   table   i.e.,  strikes,   lock- 
outs, etc. 

2.  Turn   the  issue  over  to  third  party   for  resolution   i.e..  Arbitra- 
tion and   Fact   Finding. 

3.  Pull   back   into  negotiation  made  by   re-evaluation   of  previously 
discarded  options  explored  and  rejected  during  negotiation. 
This  is  where  mediation  can   be  most  helpful. 

Mediation  is  normally  the  first  alternative  utilized  when  at  impasse. 
Requests  for  mediation  assistance  should  be  made  to  the  Board  of  Personnel 
Appeals  and   they  will  assign  a  competent  mediator. 

Mediation   is  primarily  a  means  of  re-opening  communication.   The 
mediator  has  no  authority  other  than   to  call   meetings.   He  must  rely  on 
the  voluntary  cooperation   of  both   parties  and  his  own  skill   to  get   nego- 
tiations back  on   track.    It  is  non-judiciary  and  there  are  no  rulings  or 
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decisions.    For  the  very  reason  of  non-authority  and   based  on   the  mediators 
reputation   for   integrity,   both  sides  have  a  tendency   to  honestly  and  completely 
open   up.   This  allows   the  mediator  to  get  at  the  heart  of   the  matter. 

The  basic  techniques  employed  by   the  mediator  are  as  follows: 

1.  Establish  a  meeting  agenda 

2.  Open  a  joint-session  as  a  chairman 

a.  Ask  each  side   to  present   their  case. 

b.  List  issues   (total   as  seen   by   both  sides) 

c.  Caucus  with  each  side  separately 

d.  Prioritize  or   rank   issues  as  each  side  sees  them 

e.  Explore  the  potential   of  settlement  through   language  changes 
(communications) 

f.  Message  carrying  between   parties.    (Trial   balloons,  concessions 
not  possible  in  a  face  to  face  confrontation,  etc.) 

g.  "Model    Building."   Exploring  possible  settlement  structures, 
compromises.   Bouncing  a   "model"  off  each  side  separately, 
trying   for  a  "model"  each  will   buy. 

h.  Even  when   the  model-building  exercise  fails,   often  some 
issues  have  been  clarified    (specific  problems  identified)  and 
meaningful   negotiations  can   be  resumed. 

It  is  important  to  remember  that   the  mediator's  chief  responsibility 
is  to  re-open  communications,  not   to  make  judgements  or  render  decisions. 
Should  mediation  fail,   the  next  step  normally  taken  would  be  to  initiate 
Fact   Finding. 

Fact  Finding  may   be  initiated   (See  Section   24-3.8(38)   S8410   (3) 
Sub.   Chapter  38,  Administrative  Order   No.   24-3-1,   Board  of  Personnel   Appeals) 
when   it  is  felt  that  matters  in  disagreement  might  be  more  readily  settled   if 
the  facts  involved  were  determined  and  made  public.  The   Board  will  select 
seven  appropriate   (neutral  and  qualified)   persons  and  each   party   to  the  dispute 
will  strike  three  names  leaving  one  name  left.  That  person   will   be  designated 
"Fact   Finder"   by  the   Board  and  will    institute  the  process. 

The  normal   Fact  Finding  proceedings  will  encompass  the  following 
steps: 

1.  A  joint  meeting  is  called,  chaired   by   the   Fact   Finder. 

2.  Each  side  shall   testify  as  to  the  facts  relevant   to  the 
dispute. 

3.  The  Fact  Finder  will  list  and  prioritize  the  issues  and  question 
and  solicit  testimony  until  he  has  been  satisfied  that  the  issues 
are  clear. 

4.  Following  the  joint  session   the   Fact   Finder  will  consult   individ- 
ually with  the  involved  parties  and  solicit  any   information  he 
deems  necessary. 

5.  He  may  or  may  not  call    further  joint  meetings,  as  he  deems 
desirable. 

6.  He  has  20  days  to  make  written   findings  of   fact  and  recom- 
mendations, and  submit  to  the  Board  and  both  parties. 

7.  Five  to  fifteen  days  subsequent  to  his  submittal    the  report   is 
made  public. 
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An   important  tact  to   keep   in   mind   is  that  the   Fact   Finder's 
recommendations  are  not   legally   binding  on   the   involved  parties.   However, 
in   the  arena  of  state  government  we  are  vulnerable  to  public  opinion  and 
it   is  mandatory   that  we  be  sure  of  our  facts  and  present  them  carefully 
and  clearly.  When   our   "laundry"  gets  washed   in   public,  we  can't  afford  for 
it  not  to  be  "clean!" 

If  the  dispute  goes  beyond   Fact   Finding,   the  next  logical   step   in 
the  progression   is  binding  arbitration. 

If   both   parties  agree  to  binding  arbitration    (See  Section   24-3.8 
(38)-S8420   (4)   Sub-Para  38  Administrative  Order  24-3-1,   Board   of   Per- 
sonnel  Appeals)   the   Board  will   appoint  an  arbitrator.  The  processes 
followed   by  an  arbitrator  usually  parallel  closely   those  of   the   Fact   Finder. 
The  basic  difference  is  that  the  ruling  of  the  Arbitrator   is  binding  under 
law.    Be  sure  you   are  well   prepared  as  you  will   have  to  live  with   this 
decision! 

IMPASSES   ARE   TO    BE   AVOIDED    LIKE   THE   PLAGUE--IF   YOU    DO 
ARRIVE   AT   ONE,    DO   YOUR    HOMEWORK   AND   DO   IT      WELLM 
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INSERT   NEGOTIATION   SCHEDULE   HERE 
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Preparation  for  Board  Action 

We  can  anticipate   Board  action   of  some  sort  in  any  or  all   three 
phases  of  collective  bargaining. 

A.  In  the  pre-negotiation  phase  there  will   usually   be  a   Board 
Hearing  on   Unit   Determination. 

B.  In  the  negotiation  phase  there  can  be  Mediation,  Fact  Find- 
ing, and/or  Arbitration,  and  Unfair  Labor  Practice  charges  of 
failure  to  negotiate   in  good   faith. 

C.  In   the  post-negotiation  phase  there  can   be  unfair  labor  prac- 
tice charges  resulting  in   Board   Hearings. 

In  any  of   the  above  situations  the  preparations  are  very  similar 
except  for  the  specific  materials  involved.   You  can   be  expected  to  submit 
documentary  evidence  and  call   witnesses.  The  impact  of  written   or  verbal 
evidence  will   relate  directly  to  the  following  factors; 

A.  Relevancy 

B.  Sequence  of  presentation 

C.  Accuracy  of  content 

D.  Clarity  of  content 

in  additon   to  the  above  individual   factors  you   must  bear   in   mind 
that  all   evidence  must  be  organized.   That   is,   it  must  start   logically  and 
proceed   logically  to  a  conclusion.   Documentary  evidence  should  be  intro- 
duced concurrently  with   the  witness  best  able  to   identify  and  discuss  the 
content  of   that   material   as  it   bears  on   the  case  in  point. 

Preparation  and   Examination  of  Witnesses: 

1.  It   is  proper  to  interview  witnesses  in  advance. 

2.  it   is  proper   to  inform  witnesses  in  advance  what  questions 
will   be  asked. 

3.  inform  witnesses  to  anticipate  possible  cross-examination,  you 
should  anticipate  and  prepare  redirect  questions  to  enforce 
the  answers  and  position   taken   in  your  first  questions. 

4.  Plan  your  questions  to  witnesses  according  to  what  they 
have  to  offer  the  case  and  your  proof. 

NOTE:    Management  should  make  a  searching,  full  examination   of   the 
testimony  of  own  witnesses  well   before  the  hearing.   Make  a  brief  and 
logical   summary  of   their  evidence,  and  write  a  preliminary  statement  of 
the  contentions  to   be  made  at  the  hearing.  This  will  aid   in   planning    full, 
logically  organized,  and  persuasive  presentation  of   the  management  position. 
Secondly,   the  sequence  of  management  witnesses  should  be  thought  out 
so  that  management  case  will   be  presented   in  an   orderly  and   logical   manner. 
Also,  for  effectiveness,   beginning  and  ending  with  strong  witnesses  is  a  good 
rule  to  follow. 

5.  Inform   management   witnesses: 


a) 


to  be  brief   in   their  answers. 


(b)  to  use  non-technical   language  in   their  answers   (if  possible) 

(c)  to  stop   testimony  when   interrupted  or  objection   raised. 

(d)  to  admit,   il   asked,    that  witnesses  had  advance  confer- 
ence with  you. 
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NOTE:    Be  sure  all   persons  who  will   be  in   the  management  group  at  the 
hearing  understand  who  will   be  principal   spokesman,  who  witnesses  will 
be,  and   the  substance  of   their   testimony.  This  will   prevent  confusion  and 
provide  for  an  orderly  presentation. 

Cross-examination  of   Opposing  Side's  Witnesses. 

1.  Management  must  prove  its  case  by  its  own  witnesses.  Don't 
try  to  establish  your  case  by  evidence  given  by  youi  oppon- 
ent's witnesses,   They  are   there   to  oppose  you,   not  help  you. 

2.  If  you  cross-examine  opposing  witnesses; 

(a)  make  cross-examination   brief. 

(b)  have  a  reasonable  knowledge  of  what  answers  to  expect, 
and  prepare  questions  in  advance. 

(c)  the  more  questions  asked,  the  greater  the  opportunity  for 
an   opponent's  witness  to  enforce  adverse  testimony. 

Preparation  and  Submittal   of   Documentation. 

Documentation  can   be  any  of  the  following,   but   is  not   limited   to: 

1.  Memos 

2.  Publications 

3.  Records 

4.  Documents 

5.  Statements 

6.  Charts 

7.  Graphs 

8.  Models 

9.  Mock-ups 

Written  material   should  always  be  dated  and  signed  and  sufficient 
copies  prepared   in  advance  for  the   Hearings  Officer  or  for   each   Board 
member,  and  one  copy  for  the  opposition.   Visual   aids  such  as  charts,  etc., 
should  be  large  enough   to  be  easily  seen  and  prepared  ahead  for  easels  or 
blackboards  if  needed.   Be  sure  the  sequence  of  submittal   supports  the  case 
as  it   is  being  built. 
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4-10 
Conduct  in  a   Board   Hearing 

Guidelines  for   management  communications  at  hearing:  f 

a.  Single  spokesman   or  division  of   responsibility,   with   a  single 
spokesman   on  an   issue  basis 

b.  Physical   arrangements,  sit  together  or   in  close  proximity 

c.  Use  notes  to  spokesman.   Don't  overdo 

d.  Recess  for  consultation,   if  necessary 

e.  Assign   one  associate  to  take  full   notes 

f.  Evaluate  and  plan  at  end  of  each  session   of  hearings 
Hearing  decorum: 

a.  Management  must  bear   in   mind   that  this  is  a  hearing  on  a 
labor-management  case,   not  a  divorce  case  or  a  criminal 
matter.   Therefore,  emotionalism  and  histronics  have  no  place 
in  such  a  hearing. 

b.  Examining  and  cross-examining  witnesses: 

1.  make  questions  explicit. 

2.  avoid   leading  questions. 

3.  it   IS  likely   that   the  hearing  officer  will   permit  a  certain 
amount  of  hearsay   in  evidence. 

c.  Objections: 

1.  raise  only  where  meritorious 

2.  don't   interrupt  proceedings  with   unnecessary  comments  or 
remarks 

3.  avoid  an  obvious  "contest   to  win"   attitude  p 

d.  Be  concious  of   long-term   factors  such  as: 

1.  precedents  and  practices     for  the  future 

2.  discouraging  future  unreasonable  complaints  and  requests 

3.  considerations  where  labor-management  relationships  can   be 
improved 

4.  demonstrate  an   unwillingness  to   injure  others  for  the 
resolution  of  an   immediate  problem;  keep  the  long  term 
view  to  the  future  in   mind 

The  Post-hearing   Brief: 

a.  Generally  summarize  your  position   to  assist   in   the  understanding 
of  hearing  officer,  or   Board. 

1.  copies  submitted,  within  stipulated  time  period  to  the   Board 
or  appointed  hearing  officer  and  opposition 

2.  rebuttal   of  opposition's  brief  within  stipulated   time  period   to 
hearing  officer  and  opposition 

b.  Considerations   in   post-hearing   brief: 

1.  make   it   as  shoi  t   and   concise  as  possible 

2.  Cite  precedent 

3.  refer    to   facts  and  evidence  disclosed    at  hearing 

4.  emphasize  remedy  sought 

5.  general   format  similar   to   that   of  pre-trial   brief.  ^ 
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5-1 
CHAPTER   5  -   ANALYSIS  OF   COLLECTIVE   BARGAINING    LAWS 

The   following  explanation   of  Montana's  collective  bargaining  law 
tor  public  employees  is  an  attempt  to  express  the  law  in   non-technical 
terms  so  that  agency   management  and  employees  may   better  understand 
their  rights  and  obligations  under  the  law. 

It  must   be  emphasized   that  the   Department  of   Administration   is 
not  authorized   to  issue  legal   opinions  and   therefore,   this  material   should 
not   be  considered  as  an  official  statement  of  law.    It  represents  the  view 
of  the   Department  of  Administration  at  the  time  of   publication   only.    It 
is  important  to  understand  that   laws  change. 

Decisions  of   the   Board  of   Personnel   Appeals  and  of  our  courts 
may  drastically  alter  our  present   interpretation. 

The  reader  should  also  bear   in   mind   that   this  material   does  not 
necessarily   reflect  the  view  of  the   Board  of   Personnel   Appeals. 

General: 

Each  section  of   the  act  will   be  quoted  verbatim  with  a  com- 
mentary following  the  quotation  of  each  section   or  subsection. 

The  public  employees  collective  bargaining  law  states  and  defines 
the  rights  of  public  employees  to  organize  and  to  bargain  collectively 
with   their  employers  through   representation  of   their  choosing.    Election   of 
such   representatives  is  by  secret  ballot.  The  act  further  defines  unfair   labor 
practices. 

The   law  is  administered  and  enforced  primarily   by   the   Board  of 
Personnel   Appeals  which  processes  unfair   labor  practice  charges,  conducts 
representation  elections,  and  determines  bargaining  unit  structure,  that  is. 
exactly  which  employees  will   comprise  a  bargaining  unit. 

The  act  will   be  discussed  section  by  section  as  it  now  appears 
in   the   Revised  Codes  of   Montana. 

59-1601        Policy.   In  order  to   promote   public  business  by   removing 
certain   recognized  sources  of  strife  and  unrest,   it   is  the 
policy  of  the  state  of   Montana  to  encourage  the   practice 
and   procedure   of   collective   bargaining  to   arrive   at  friendly 
adjustment  of  all  disputes  between   public  employers  and 
their  employees. 

it  is  in   the   interest  of  the  state  of   Montana   to  maintain   maxi- 
mum efficiency  and  ecopomy.  Strife  between  employees  and  management 
interfers  with   this  efficiency.   Experience  has  shown   that  labor  disputes 
can   be  lessened   if  the  parties  involved  formally  recognize  each  others' 
rights.  To  clearly  define  these  rights,  the  Montana   legislature  enacted   the 
Public   Employees'  Collective   Bargaining  law.    It  defines  and  protects  the 
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rights  of  employees  and  employers,  encourages  collective  bargaining,    and 
attempts  to  eliminate  those  practices  of  employers  or  management  which 
would   be  harmful   to   the  welfare  of   the  State. 

59-1602       Definitions.  When  used   in  this  act: 

(1)  "public  employer"  means  the  state  of  Montana  or  any 
political  subdivision  thereof,  including  but  not  limited  to, 
any  town,  city,  county,  district,  school  board,  board  of 
regents,  public  and  quasi-public  corporation,  housing  auth- 
ority or  other  authority  established  by  law,  and  any  rep- 
resentative or  agent  designated  by  the  public  employer  to 
act   in   its  interest  in  dealing  with  public  employees; 

(2)  "public  employee"   means  a   person  employed  by  a 
public  employer   in  any  capacity,  except  elected  officials, 
persons  directly   appointed   by  the  governor,   supervisory 
employees  and   management  officials   (as  defined   in   sub- 
section   (3)   and    (4)   below)   or   members  or   any   state   board 
or   commission  who   serve  the   state   intermittently,   pro- 
fessional  instructors,  teachers,  school   district  clerks  and 
school   administrators,  and   paraprofessional    instructors 
employed  by  school   boards  and  districts  of  this  state, 
registered   professional   nurses  performing  service  for  health 
care  facilities,  professional  engineers  and  engineers  in 
training,  and   includes  any   individual  whose  work   has 
ceased   as  a   consequence  of,  or   in   connection  with,  any 
unfair   labor  practice  or  concerted  employee  action; 

This  definition  primarily  lists  who  are  not  public  employees. 
Ordinarily  anyone  working  for  State,  City  or  County  government  would 
be  classified  as  a  public  employee.   For  the  purpose  of  applying  the  rights 
and  duties  set  forth   in  this  law,  some  employees  are  exempt.    For  example, 
elected  officials,  such   as  the  Secretary  of   State,  or  county  commissioners; 
also  persons  directly  appointed   by   the  governor,  such  as  all   department 
heads;  members  of  State   Boards  or  commissions,  such  as  the   Board  of 
Accountants  or   Board   of    Regents  which   meet  at  designated   times  or 
upon  call   of  the  chairman   but  who  do  not   "go  to  work"  every  day   for 
the  State  as  such   board  or  commission   member.   All   of  those  specified 
are  not  covered   by   this  law.  The  collective  bargaining  law  for  nurses  is 
found  in  Title  41,  Chapter   22.  There  will   most   likely   be  a  continuing 
effort  to  amend  the   law  to  extend  collective  bargaining  rights  to  other 
State  employees. 

The  lasl  sentence  o1    the  definition   provides  that  although  a 
person   is  no  longer  employed   by   the  State  he   is  still   protected  by   this 
law  if   he   is  no  longer  working   because  he  was  fired  as  a  result  of  an 
unfair   labor   practice. 
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(3)  "supervisory  employee"   means  any   individual   having 
authority   in   the   interest  of   the   employer   to   hire,   trans- 
fer, suspend,   lay   off,   recall,   promote,  discharge,  assign, 
reward,  discipline   other   employees,  having   responsibility 
to   direct   them,  to   adjust  their  grievances,  or   effectively 
to  recommend   such   action,   if   in   connection  with  the 
foregoing   the   exercise  of   such  authority   is  not  of  a 
merely   routine  or  clerical   nature,   but   requires  the   use 
of   independent  judgment; 

(4)  "management  officials"   means  representatives  of   man- 
agement having  authority  to  act  for   the  agency  on  any 
matters  relating  to  the   implementation  of  agency   policy; 
(6)   "labor  organization"   means  any   organization   or 
association  of  any  kind   in  which  employees  participate 
and  which   exists  for   the   primary   purpose  of  dealing 
with  employers  concerning  grievances,   labor  disputes, 
wages,   rates  of   pay,   hours  of  employment,  fringe   bene- 
fits, or  other  conditions  of  employment; 

(6)  "exclusive  representative"   means  the  labor  organiza- 
tion which  has  been  designated   by  the  board  as  the 
exclusive  representative  of  employees  in  an  appropriate 
unit  or  has  been   so  recognized  by  the  public  employer; 

(7)  "board"   means  the   Board  of   Personnel  Appeals 
provided  for   in  section  82A-1014; 

(8)  "person"   includes  one  or   more  individuals,  labor 
organizations,  public  employees,  associations,  corpora- 
tions, legal   representatives,  trustees,  trustees  in  bankruptcy, 
or  receivers; 

(9)  "unfair   labor  practice"   means  any   unfair   labor   prac- 
tice listed   in  section  5   (59-1605); 

(10)  "labor  dispute"  includes  any  controversy  concern- 
ing terms,  tenure  or  conditions  of  employment,  or 
concerning  the  association  or  representation  of  persons 
in  negotiating,  fixing,  maintaining,  changing,  or  seeking 
to  arrange  terms  or  conditions  of  employment,  re- 
gardless of  whether  the  disputants  stand  the  proximate 
relation  of  employer  and  employee; 

(11)  "appropriate  unit"  means  a  group  of  public  em- 
ployees banded  together  for  collective  bargaining  pur- 
poses as  designated  by  the  board. 

59-1603       Employee's  right  to  join  or  form  labor  organization  and 
engage   in  collective  bargaining  activities.   (1)   Public  em- 
ployees shall   have,  and  shall   be  protected   in  the  exer- 
cise of,   the   right  of   self-organization,  to  form,  join   or 
assist   any   labor  organization,  to   bargain   collectively 
through   representatives  of  their  own   choosing  on  ques- 
tions of  wages,   hours,  fringe   benefits,  and   other   con- 
ditions of  employment  and  to  engage   in  other  concerted 
activities  for   the   purpose  of   collective   bargaining  or 
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other   mutual   aid   or   protection,  free  from   interference, 
restraint  or  coercion; 

Examples  of   rights  protected  by  59-1603  subsection    (1)  are  the 
following; 

o        forming  or  attempting  to  form  a  union 

0       joining  a  union,  whether  the  union   is  recognized  by   the 

employer  or  not 
o       assisting  a  union  to  organize  employees 
o       going  on  strike 
o       refraining  from  activity   in   behalf  of  a  union 

(2)   Public  employees  and  their  representatives  shall   re- 
cognize the   prerogatives  of   public  employers  to  operate 
and   manage  their  affairs  in   such  areas  as  but  not  limited 
to: 

(a)  direct  employees; 

(b)  hire,   promote,  transfer,  assign,  and   retain   em- 
ployees; 

(c)  relieve  employees  from  duties  because  of   lack 
of  work   or  funds  or   under   conditions  where 
continuation  of   such  work   be  inefficient  and 
non-productive; 

(d)  maintain   the  efficiency  of  government  oper- 
ations; 

(e)  determine  the   methods,  means,  job  classifica- 
tions, and   personnel   by  which  government 
operations  are  to  be  conducted; 

(f)  take  whatever  actions  may   be  necessary  to 
carry  out  the   missions  of  the  agency   in  sit- 
uations of  emergency; 

(g)  establish  the  methods  and  processes  by  which 
work   is  performed. 

Subsection    (2)   is  the  "management  rights"  clause.   There  is  no 
counterpart  in  the  private  sector  statute   (i.e.   the  National    Labor   Relations 
Act)  to  this  absolute  reservation  of  authority  in  agency  management. 
Government  has  an  obligation   to  conduct  its  operations  efficiently,  and  any 
union   proposal   which  would  violate  this  clause  is  non-negotiable,  that   is, 
management  need  not  negotiate  infringements  on   its  right  to  "manage." 
Union  and   management  may  negotiate  procedures  which   management  may 
observe  in   the  exercise  of   retained  managements  rights,   but  may  not 
negotiate  any   proposal    that   would   inter lere  with   the  exercise  of   the  rights 
themselves.    For   instance,  a  Slate  agency  could  agree   to  negotiate  on    the 
displacement  caused  by  sub-contractiny,   but   could  not   negotiate  away   its 
right  to  sub-contract. 
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(3)    Labor  organizations  designed   in   accordance  with   the 
provisions  of  this  act  are   responsible  for  representing  the 
interest  of  all   employees   in   the  exclusive   bargaining   unit 
w^ithout  discrimination  for  the  purposes  of  collective  bar- 
gaining with  respect  to   rates  of   pay,  hours,  fringe  benefits, 
and  other  conditions  of  employment. 

In  subsection    (3)   once  a   labor  organization   has  been  designated 
as  the  exclusive  representative,   it  represents  all  employees  within  a  bar- 
gaining unit.   The  employer  may  negotiate  with  only   that  organization. 
Once  a  representative  has  been  chosen   the  employer  has  a   limited  right 
to  deal   individually  with  employees  or  other  organizations  on   matters 
of  general   personnel   policies  and  practices. 

(4)   Certification   as  an  exclusive   representative  shall   be 
extended  or  continued  as  the  case  may  be  only   to  a 
labor   or  employee  organization   the  written   bylaws  of 
which   provide  for  and  guarantee  the  following   rights 
and   safeguards  and  whose   practices  conform   to   such 
rights  and  safeguards  as:  provisions   are   made  for  dem- 
ocratic organization  and  procedures;  elections  are  con- 
ducted  pursuant  to  adequate  standards  and   safeguards; 
controls  are   provided  for  the  regulation  of  officers  and 
agents  having  fiduciary  responsibility  to  the  organiza- 
tion; and  requirements  exist  for   maintenance  of   sound 
accounting  and  fiscal   controls  including  annual  audits. 

Subsection    (4)   limits  the  rights  to  represent  employees  to  or- 
ganizations meeting  certain   requirements. 

59-1604       Duty   to  bargain  collectively   -  good  faith.  The  public 
employer  and  the  exclusive  representative,  through 
appropriate  officials  or  their  representatives,  shall   have 
the  authority  and  the  duty  to  bargain  collectively. 
This  duty  extends  to  the  obligation  to  bargain  col- 
lectively  in  good  faith   as  set  forth   in   subsection   (3) 
of  section  5   (59-1605)  of  this  act. 

Collective  bargaining  which   is  defined  in  section  59-1605   (3) 
requires  the  employer  and  the  representative  of  his  employees  to  meet 
at  reasonable  times  and  confer  in  good  faith  about  certain  matters.  The 
obligation  is  conferred  equally  on  the  employer  and  the  representative 
of  the  employees  so  that  it  is  an  unfair  labor  practice  for  either  side  to 
refuse  to  bargain  collectively. 

59-1605       Unfair   labor  practices  of  employer  or   labor  organ- 
ization. 

(1)       It   is  an   unfair   labor   practice  for   a   public  em- 
ployer to: 
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(a)  interfere  with,  restrain,  or   coerce  em- 
ployees  in  the  exercise  of  the   rights 
guaranteed   in   section   3   (59-1603)   of 
this  act; 

Subsection  (1)  (a)  is  a  broad  prohibition  on  employer  interfer- 
ence. Consequently,  whenever  a  employer  violates  59-1605  subsection  (b) 
through   (e>   below  he  may  also  be  violating  subsection   (a). 

Examples  of   independent  violations  of  subsection    (a)  are: 

0       threatening  employees  with   loss  of  jobs  or  benefits  if  they 

join  a  union 
0       questioning  employees  about  union  activities  in  circumstances 

that  tend  to  threaten  or  coerce  the  employee 
0       spying  on  union  gatherings 

(b)  dominate,  interfere,  or  assist  in  the 
formation  or  administration  of  any 
labor  organization;  however,  subject 
to  rules  adopted  by  the  board  under 
section  12  (3),  an  employer  is  not 
prohibited  from  permitting  employees 
to  confer  with  him  during  working 
hours  without  loss  of  time  or   pay; 

Subsection   (1)   (b)  relates  to  unions  that  are  dominated  by  the 
employer  and  makes  it  unlawful   for  an  employer  to  interfere  with  the 
formation  of  a  union   by  supporting  its  activities  and  operation  to  such 
an  extent  that  it  is  considered  the  employer's  union  rather  than  a  true 
representation  of  the  employees.  Other  forbidden   interference  would  be 
giving  a  favored  union  privileges  that  are  denied  other  unions  attempting 
to  organize  employees.  An  example  would  be  allowing  the  favored  union 
to  solicit  membership   in   the  capitol   building  during  working  hours  and 
denying  other  unions  the  same  privilege. 

The  reference  to  section    12   (3)   in  subsection    (b)   is  in  error   in 
that  there  is  no  such  section;  however,   it  probably   refers  to  section 
59-1613   (4). 

The  clause  in  question  provides  that  a  employee  who  goes  to 
the  employer  to  discuss  something,  such  as  a  grievance,  may  do  so  during 
working  hours  without   loss  of   pay. 

(c)      discriminate   in   regard  to  hire  or 
tenure  of  employment  or  any   term 
or  condition  of  employment  to 
encourage  or  discourage  membership 
in  any   labor  organization;  however, 
nothing   in  this  act  or   in   any  other 
statute  of  this  state  precludes  a  public 
employer  from  making  an  agreement 
with  an  exclusive  representative  to 
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require   that  an   employee  who   is  not 
or  does  not   become  a   union   member 
shall   be   required   as  a  condition   of  em- 
ployment  to   have  an  amount  equal   to 
the  union   initiation  fee  and   monthly 
dues  deducted  from     his  wages  in  the 
same  manner  as  checkoff  of   union  dues; 

Subsection    (1)    (c)   forbids  discrimination  such  as  refusal    to  iiire, 
discharge,  demotion,  withholding  benefits,  etc.   because  of  an  employee's 
union  activities.    It  also  prohibits  discrimination   because  an  employee  has 
refrained  from  or  refused  to  take  part  in  such   union  activity  except  where 
a  valid  agency  shop  agreement   is  in  effect.   This  means  that  an  employee 
cannot   be  required   to  join  a  union  as  a  condition  of  employment.   His 
employer  may  agree  with   the  employee's  representative  during  negotiation 
that  the  employer  will   deduct  an  amount  equal    to  union  dues  from   the 
employee's  wages  and  forward  them  to  the  union   for  each  employee  who 
has  signed  a  "checkoff"  authorizaton.    If  such  an  agreement   is  in  effect, 
the  employer  could  then   refuse  to  hire  a  person  who  would   not  agree 
to  this  agency-shop  provision.    (This  differs  from  a  union  shop   in   that  a 
union  shop  agreement  requires  the  employees  to  actually  join   the  union.) 

(d)  discharge  or  otherwise  discriminate  against 
an  employee  because   he  has  signed  or 
filed  an  affidavit,  petition,  or  complaint 
or  given  any   information  or  testimony 
under  this  act; 

Subsection    (1)    (d)  assures  employees  that  they   may  assert   their 
rights  under  the  act  and  not  be  discriminated  against.    It  guards  the  em- 
ployee's right  to  use  the  process  prescribed  by   the   Board  of  Personnel 
Appeals  to  seek  protection  of  the  law. 

(e)  refuse  to  bargain  collectively   in  good 
faith  with   an  exclusive  representative. 

Subsection    (e)   reiterates  that  an  employer   must  bargain  collec- 
tively.  An  employee  representative  seeking  to  enforce   its  rights  under  this 
subsection   must  show:    (1)  that  it  has  been   designated  by  a  majority  of 
the  employees  and  certified  by  the  Board,   (2)   that  the  unit  is  appro- 
priate, and   (3)  that  there  has  been  both  a  request  that  the  employer  ne- 
gotiate and  a  refusal   to  do  so. 

(2)    It   is  an  unfair   labor  practice  for  a   labor  or- 
ganization or   its  agents  to: 

(a)       restrain  or  coerce  employees  in  the 
exercise  of  the  right  guaranteed   in 
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subsection   (1)   of  section   3   (59-1603) 
of  this  act,  or  a   public  employer   in 
the  selection  of  his  representative  for 
the  purpose  of  collective  bargaining 
or  the  adjustment  of  grievances: 

Subsection    (2)    (a),   like  subsection    (1)    (a),   is  violated  by  any 
conduct  of  labor  organization   that  restrains  or  coerces  employees  in   the 
exercise  of  their  rights.   For  example;   (1)  acts  or  threats  of  force  or 
violence  in  connection  with  a  strike;   (2)   threats  that  employees  will   lose 
their  jobs  unless  they  support  union  activities;   (3)   fining  or  expelling  a 
member  for  filing  unfair  labor  practice  charges;   (4)   refusing  to  process 
a  grievance  to  retaliate  for  an  action  of  the  employee.  The  prohibition 
against  restraining  or  coercing  an  employer   in   the  selection  of  the  bar- 
gaining representative  applies  to  acts  of  a   labor  organization  such  as 
insisting  on   meeting  only  with   department  heads  rather  than   the  nego- 
tiator appointed   by  the  Governor.  The  prohibition  extends  to  coercion 
applied   by  a  union   to  a  representative  of  the  employer   in   the  adjust- 
ment of  grievances. 

(b)  refuse  to  bargain  collectively   in  good 
faith  with  a   public  employer   if   it  has 
been  designated  as  the  exclusive  re- 
presentative of  employees; 

Subsection    (2)    (b)   imposes  on   labor  organizations  the  same 
duty   to  bargain  collectively   in  good  faith   that   is  imposed  on  employers 
by  section    (1)    (a).   This  section  also  requires  a  union   to  carry   out 
its  bargaining  duty  fairly  and   it  would   thus  violate  the  section   by 
insisting  on   the  inclusion  of  illegal   provisions  in  a  contract. 

(c)  use  agency  shop  fees  for  contributions 
to  political   candidates  or   parties  at  state 
or  local   levels. 

Subsection    (2)    (c)   forbids  a  union   from  using  the  moneys, 
withheld  from  an  employee's  wages  and  forwarded  to  the  union  under 
an  agency  shop  agreement,   for  political  contributions  at  state  or  local 
levels. 

(3)     For  the   purpose  of  this  act,  to   bargain  collec- 
tively  is  the  performance  of  the  mutual  obligation 
of  the   public  employer,  or  his  designated   represen- 
tatives, and  the  representatives  of  the  exclusive  re- 
presentative to   meet  at  reasonable   times  and   nego- 
tiate  in  good   faith  with  respect  to  wages,  hours, 
fringe   benefits,   and  other   conditions  of  employment 
or   the   negotiation   of  an   agreement,  or  any   ques- 
tion arising  thereunder,  and  the  execution  of  a 
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written  contract  incorporating  any  agreement 
reached.  Such  obligation  does  not  compel  either 
party   to   agree  to   a   proposal   or   require  the 
making  of  a  concession. 

Snbseclion    (3)   detinns  colUnMive   b.iitiaidiiui.    I  In:  (tuly    lo   hai - 
gdin  covers  all   matters  concerning  wages,  hours,   Innge  benelils  and 
other  conditions  of  employment.   These  "mandatory"  subjects  include 
such   matters  as  grievance  procedures,  seniority,  overtime  pay,  procedures 
for  discharge,   layoff,  or  recall,  safety  practices,  or  agency  shop.   On 
nonmandatory  subjects  the  parties  are  free   to  bargain  and   to  agree  but 
neither  party  may  insist  on   bargaining  on  such  subjects  over  the  objec- 
tions of  the  other  party.   The  duty  to  bargain   includes  the  duty  to 
refrain   from   improper  unilateral   action.   For  example,  making  changes 
in  employment   terms  and  conditions  without  consulting  the  employee's 
representative.   Either  party  will   be  found  to  violate  this  section   if   their 
conduct   in  bargaining,  viewed   in   its  entirety,   indicates  that  the  party 
did  not  negotiate  with  a  good  faith   intention   to  reach  agreement. 

(4)  This  act  does  not   limit  the  authority  of 
the   legislature,  any  political  subdivision  or  the 
governing   body,  relative   to   appropriations  for 
salary   and  wages,  hours,  fringe  benefits,  and 
other   conditions  of  employment. 

Subsection   (4)   recognizes  the  fact  that  the  legislative  body 
of  the  state,  or  any  political  sub-division  of  the  state,  has  the  ulti- 
mate authority  to  set  all  the  conditions  of  employment  by  statute, 
ordinance,  etc..   Neither  party  may  negotiate  a  contract    that  would 
be  "outside  the  law."    For   instance  the  law  specifically  sets  the  mini- 
mum  hours  per  week   that  a  public  employee  must  work,  the  mini- 
mum number  of  hours  an  employee  may  work   before  being  paid 
overtime,  the  number  of  official   holidays,  the  number  of  sick   leave 
and  vacation   hours  an  employee  may  earn,  etc.  Contract  provisions 
that  provided  more  or   less  benefits  than   provided  by   law  would  be 
illegal. 

59-1606       Petition  on   representation   matters  -  hearing  - 

notice  -  election. 

(1)  Whenever   in  accordance  with   such  rules  as 

may  be   prescribed  by  the  board,  a  petition  has 

been  filed: 

(a)       by  an  employee  or  group  of  employees 
or   any   labor  organization  acting   in 
their  behalf  alleging  that  thirty   per 
cent   (30%)   of  the  employees: 
(i)   wish  to  be  represented  for  collec- 
tive bargaining  by  a   labor  organization 
as  exclusive    representative,  or 
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(li)   assert  that  the   labor  organization 
which   has  been   certified  or   is  currently 
being   recognized   by   the   public  em- 
ployer as  bargaining  representative   is 
no   longer  the  representative  of  the 
majority  of  employees   in  the   unit;  or 

This  section   provides  a  method  of  selecting  an  exclusive  repre- 
sentative. The  process  is  begun   by  a   labor  organization  getting  cards  signed 
by  employees  within  an   organization  stating  that  the  employees  wish   to 
be  represented   by   that  particular  labor  organization.   Once  a   minimum   of 
30%  of  the  employees  have  signed  cards,  a  petition   may   be  filed  with   the 
Board  requesting  certification  of  the  labor  organization  as  the  exclusive 
representative  for  all   the  employees  in  the  unit.  A  petition  for  certification 
may   be  filed   by  an  employee,  a  group  of  employees,  or  a   labor  organiza- 
tion acting  in   their  benefit,  or  it  can   be   filed   by  a  employer.    If   liled   by 
the  employer  the  petition   must  allege  that   one  or  more  organizations  have 
made  a  claim   for     recognition  as  the  exclusive  representative  of  the  same 
group  of  employees.   The   law  also  provides  that  employees,  or  someone 
acting  in   their   behalf,  can  file  a  petition  for  an  election   to  determine 
whether  or  not   the  employees  wish   to  retain   the  labor  organization  cur- 
rently acting  as  their  representative.   This  is  called  a  decertification  election. 

After  a  petition   is  filed   the   Board  must   investigate  the  petition. 
It  may  hold  a  hearing,  and   if  necessary  direct   that  an  election   be  held. 
The  purpose  of   the   investigation   is  to  determine,  among  other  things, 
whether  there  is  at  least  a  30%  showing  of  interest,  whether  an  election 
IS  sought,   in  an  appropriate  unit,  whether  the  representative  named  in   the 
petition   is  qualified  under  section  59-1603   (4).    It  will   also  determine   if 
other  representatives  should   be  included   in   the  election. 

(b)       by   the   public  employer   alleging  that 
one  or   more   labor  organizations  has 
presented   to   it  a   claim   to   be   recog- 
nized as  the  exclusive  representative 
in   an   appropriate   unit,  the   board  or 
an   agent  of  the  board   shall   investi- 
gate the   petition,  and   if   it  has  rea- 
sonable cause  to  believe  that  a  ques- 
tion of  representation  exists,   it   shall 
provide  for  an   appropriate   hearing 
upon  due  notice.   If  the   board  or  an 
agent  of  the  board  finds  that  there 
is  a  question  of   representation,  it 
shall   direct  an  election   by   secret 
ballot  to  determine  whether,  and 
by  which   labor  organization  the  em- 
ployees desire  to   be  represented  or 
whether  they  desire   to   have   no   labor 
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organization   represent   them  and   shall 
certify   the   results  thereof.   Only  those 
labor  organizations  which   have   been 
designated   by   more  than   ten   per   cent 
(10%)   of  the  employees  in   the   unit 
found  to  be  appropriate  shall   be  placed 
on   the   ballot.   Nothing   in  this  section 
prohibits  the  waiving  of   hearings  by 
stipulation   for  the   purpose  of   a   con- 
sent election   in   conformity  with   the 
rules  of  the   board. 

Subsection    (1)    (b)   provides  that  the  Board    may  order  a  secret 
ballot  election  where  employees  are  given  a  choice  of  one  or  more  bar- 
gaining representatives  or  no  representatives  at  all.    Board  rules  provide 
that  within   20  working  days  from  the  filing  of  a  petition   for  certification 
any  labor  organization   representing  at   least   10%  of  the  employees  in   the 
unit  may  file  a  petition  to  be  included  on   the  ballot. 
(Authorization  cards  signed   by    10%  of  the  employees), 

(2)    In  order  to  assure  employees  the  fullest  free- 
dom  in  exercising  the   rights  guaranteed   by  this 
act,  the  board  or  an  agent  of  the  board  shall 
decide   the   unit  appropriate  for   the   purpose  of 
collective   bargaining,  and   shall   consider   such 
factors  as  community  of   interest,  wages,   hours, 
fringe   benefits,  and  other  working  conditions  of 
the  employees  involved,   the   history  of   collective 
bargaining,   common   supervision,  common   per- 
sonnel  policies,  extent   of   integration   of   work 
functions  and   interchange  among  employees 
affected,  and  the  desires  of  the  employees. 

Unit   Determination  -  Subsection    (2)  sets  forth  criteria  for  de- 
termining an  appropriate  bargaining  unit.    Under  the  law  the  determina- 
tion of  what  constitutes  an  appropriate  unit  is  left  to  the  discretion  of 
the  Board  or  an  agent  appointed  by  the  Board.   Board  rules  provide  that 
a  unit  may  consist  of  all   the  employees  of  any  department,  division, 
bureau,  section  or  combination   thereof.  This  subsection   limits  the  dis- 
cretion of  the   Board  because  it  must  consider  the  eleven   factors  set 
out.   It  should  be  noted   that  a  bargaining  unit  may   include  only  per- 
sons who  are  "employees"  within   the  meaning  of  the  collective  bargain- 
ing law.   Section   59-1602   (2)  excludes  certain   individuals  such  as  super- 
visors from   bargaining  units.   Practice  and  policy   in   the  private  and  public 
labor  sectors  also  exclude  from   bargaining  units,  employees  who  act  in 
a  confidential  capacity  to  an  employer's  officials  involved  in  labor  re- 
lations. 
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One  apparent  question  that  arises  under  this  section   is  whether  or  not 
the   Board   is  bound  to  follow  statutory  rules  of  evidence.  Section  82-4210  of  the 
Administrative  Procedures  Act   (APA)   provides  that  except  as  otherwise  provided 
by  statute,  agencies  are  bound   by  rules  of  evidence.   The  only  part  of  the 
collective  bargaining   law  which  addresses  itself   to  this  subject   is  section   59-1607 
which   relates  to  unfair  labor  practice.   The  question   is  then,   is  the   Board   re- 
quired to  follow  statutory  and  connmon   law  rules  of  evidence  at  all   hearings 
except  unfair   labor  practice  hearings? 

(3)   An  election   shall   not  be  directed   in  any 
bargaining   unit  or   In   any   subdivision  thereof 
within   which,   in   the   preceding  twelve   (12) 
month  period,  a  valid  election  has  been  held. 
The  board  or  an  agent  of  the  board  shall 
determine  who   is  eligible   to  vote   In   the 
election  and  shall  establish  rules  governing  the 
election.   Unless  the   majority  vote   Is  for  no 
representation   by  a   labor  organization  and   In 
any  election  where  none  of  the  choices  for 
a  representative  on  the  ballot  receives  a 
majority,  a   runoff  election  shall   be  conducted; 
the   ballot  providing  for  selection   between  the 
two  choices  receiving  the   largest  and  the 
second   largest  number  of  valid  votes  cast  in 
the  election.  A  labor  organization  which  re- 
ceives the   majority  of  the  votes  cast  in  an 
election  shall   be  certified  by  the  board  as 
the  exclusive  representative. 

Subsection    (3)   prohibits  the  holding  of  an  election   in  any  collective 
bargaining  unit  or  subdivision   thereto  in  which  a  valid  election   has  been   held 
during  the  preceding   12  month   period.    It   is  unclear  whether  or  not  a  new 
election  could  be  held  in  a  larger  unit  but  not  in  the  same  unit  or  subdivi- 
sion.  As   an  example,  an  election  among  all   the  employees  in  a  bureau  within 
a  division  of  State  government  would  preclude  another  election   in  the  bureau 
or  a  unit  of  the  bureau   for    12  months.   However,   it  might  not   bar  a   later 
election  during  the   12  month  period  among  all   the  division  employees  includ- 
ing the  bureau  employees. 

59-1607       Remedies  for  unfair   labor  practice  -  hearing  - 
procedure.  Violations  of  the   provisions  of 
section  5   (59-1605)  of  this  act  are  unfair 
labor  practices  remediable  by  the  board   in 
the  following   manner: 

(1)  Whenever  a  complaint   is  filed  alleging  that 
any   person   has  engaged   in  or   is  engaging   In 
any   such   unfair   labor   practice,   the   board,  or 
any  agent  designated   by   the   board   for   such 
purposes,   shall   Issue  and  cause  to   be  served 
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upon   the   person   a  copy  of  the   complaint 
and  a   notice  of   hearing   before   the   board,   a 
member   thereof,  or   before  a  designated  agent, 
at  a  time  and   place  therein   fixed,   not    less 
than   five   (5)   working  days  after   the  date  of 
service.   Any   complaint   may   be  amended   by 
the   complainant   at  any   time   prior   to   the 
issuance  of  an  order   based  thereon,    pro- 
vided  that  the   charged   party   is   not   unfairly 
prejuduced  thereby.  The   persons  upon  whom 
the  charge   is  served  shall   file  an  answer   to   the 
complaint.  The   complainant  and   the  person 
charged  shall   be  parties  and  shall   appear   in 
person   or  otherwise     give  testimony  at  the 
place  and   time   fixed   in   the   notice  of   hear- 
ing.  In   the  discretion  of   the   board  or   its 
agent  conducting  the   hearing,  any   other 
person   may   be  allowed   to   intervene   in   the 
proceeding  and   present  testimony.   In   any 
hearing  the   board   is  not   bound   by  the  rules 
of  evidence   prevailing   in   the  courts. 
(2)   The   testimony  taken   by   the  board  or 
its  agent   shall   be  reduced   to  writing   and 
filed  with  the  board.  Thereafter   in   its 
discretion  the  board  upon   notice   may  take 
further  testimony  or   hear  argument.   If 
upon   the   preponderance  of  the   testimony 
taken  the  board   is  of  the  opinion  that  any 
person   named   in  the  complaint  has  engaged 
in  or   is  engaging   in   an   unfair   labor   practice, 
it  shall   state  its  findings  of  fact  and  shall 
issue  and   cause  to   be   served  on   the   person 
an   order   requiring   him  to  cease  and  desist 
from  the  unfair   labor   practice,  and  to  take 
such  affirmative  action   including   reinstatement 
of  employees  with  or  without   back   pay,  as 
will  effectuate  the  policies  of  this  act. 
The  order   may  further   require   the   person  to 
make  reports  from  time  to  time  showing  the 
extent  to  which  he  has  complied  with  the 
order.   If   upon   the   preponderance  of  the 
testimony  taken  the   board   is  not  of  the 
opinion  that  the   person   named   in   the  com- 
plaint  has  engaged   in   or   is  engaging   in  the 
unfair   labor   practice,   then   the   board   shall 
state   its  findings  of  fact  and   shall   issue  an 
order   dismissing   the   complaint.   No   notice  of 
hearing  shall   be  based  upon  any   unfair   labor 
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practice   more  than   six    (6)    months  before  the 
filing  of  the   charge  with  the   board,   unless  the 
person  aggrieved  thereby  was  prevented  from 
filing  the  charge   by   reason   of   service   in   the 
armed  forces,   in   which  event  the   six    (6)   month 
period  shall   be  computed  from  the  day  of 
his  discharge.   No  order  of  the   board   shall   re- 
quire the  reinstatement  of  any   individual  as 
an  employee  who  has  been   suspended  or  dis- 
charged, or  the   payment  to   him   of  any   bacl< 
pay,    if  it  is  found    that  the   individual  was 
suspended  or  discharged  for  cause.   If  the 
evidence   is  presented  before  a   member  of  the 
board,  or   before  an  examiner,  the   member, 
or  the  examiner  as  the  case  may   be,  shall 
issue  and   cause  to  be  served  on  the   parties 
to  the  proceeding  a   proposed  decision,  to- 
gether with  a   recommended  order,  which 
shall   be  filed  with  the  board,  and   if  no 
exceptions  are  filed  within  twenty   (20)  days 
after  service  thereof  upon  the  parties,  or 
within  such  further   period  as  the  board   may 
authorize,  the   recommended  order  shall   be- 
come the  order  of  the  board. 
(3)   Until  the  record   in  a   proceeding  has  been 
filed   in  district  court,  the   board   at  any  time, 
upon  reasonable  notice  and   in  such   manner  as 
it  considers  proper,  may  modify  or  set  aside, 
in  whole   or   in   part,  any  finding  or  order 
made  or   issued  by   it. 

The   rights  of  employees  declared  by  the  legislature   in   this  law  are 
not  self-enforcing.   The  legislature  created  the   Board  of   Personnel   Appeals  to 
ensure  that  employees  may  exercise  such  rights,  to  protect  both   parties 
from  unfair  labor  practices  and  to  administer  and  enforce  the  law.   The  pro- 
cess of   the   Board   is  begun   only  when   requested.   The  filing  of  a  complaint 
sets  in   motion   the  machinery  of  the   Board.   Board  rules  provide  for  the 
format  of  the  complaint,   the  time  limits  involved,  notice  requirements,  etc. 
The  collective  bargaining  law  is  not  a  criminal   statute.    It   is  entirely   remedial. 
It  is   intended  to  prevent  and  remedy  unfair   labor  practices,  not  to  punish 
the  person  responsible.   The   Board,  after  hearing,  has  the  power  not  only   to 
issue  cease  and  desist  orders  but  also  to  make  affirmative  orders  such  as 
orders  to  rehire  discharged  employees  or  for   back   pay,  etc. 

The  law  requires  an   unfair   labor  charge  to   be  filed  within  six 
months  after  the  unfair   labor  practice  occurs,  and  appears  to  make  no  allow- 
ance for  those  cases  when  either  party   might  not   become  aware  of   the    un- 
fair practice  until   more  than  six   months  have  passed  after  its  occurrence. 
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After  hearing,   the   Board  will    issue  a  proposed  order  and   if   there 
are  no  objections,  within   20  days  the  order   becomes  final.  The  order  may 
be  changed   by   the   Board  at  any   time  before  the  record   is  filed  with   the 
district  court.   Of  course  this  may   be  done  only  after  notice  to  both  sides. 

59-1608       Petition   for   enforcement  of   board   order   ■ 
jurisdiction  of  district  court      procedure  - 
finding   by   board   -  review. 
(1)   The  board  or  the  complaining  party   may 
petition     for  the  enforcement  of   the  order 
of  the   board   and  for   appropriate   tempor- 
ary  relief  or  a   restraining  order,  and   shall 
file   in   the  district  court,  at   its  own   ex- 
pense, the   record   in  the   proceedings.   Upon 
the  filing  of  the   petition   the  district  court 
shall   have  jurisdiction  of  the   proceeding. 
Thereafter,  the  district   court   shall   set  the 
matter  for   hearing  and  shall  order  the 
party   charged  to  be  served  with   notice  of 
hearing  at   least  twenty    (20)  days  before 
the  date   set  for   hearing.   After  the   hearing 
the  district   court   shall    issue   its  order  grant- 
ing  such   temporary   or   permanent  relief 
or   restraining  order  as   it  considers  just  and 
proper,  enforcing  as  so   modified,  or   setting 
aside   in   whole   or   in   part  the  order  of  the 
board.  No  objection  that  has  not  been 
raised  before  the   board   shall   be  considered 
by  the  court,  unless,  the  failure  or  neglect 
to  raise  the  objection  is  excused   because 
of  extraordinary  circumstances.  The  find- 
ings of  the    board  with   respect  to  ques- 
tions of  fact,   if   supported   by  substantial 
evidence  on  the  record  considered  as  a 
whole,  shall   be  conclusive.   If  either   party 
applies  to  the  court  for   leave  to   present 
additional  evidence  and   shows  to  the 
satisfaction  of  the  court  that  the  addi- 
tional evidence     is  material  and  that  there 
were  reasonable  grounds  for  the  failure  to 
present   it   in  the   hearing  before  the  board, 
the   court   may  order  the   additional   evidence 
to   be  taken   befjore  the  board  and  to   be 
made  a  part  of  the  record.  The  board   may 
modify   its  findings  as  to  the  facts,  or   make 
new  findings,   by   reason  of  additional   evi- 
dence so  taken  and  filed,  and    it  shall  file 
the   modifying  or  new  findings  with  the 
district   court.   Any  order   of  the  district 
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court   shall   be  subject  to   review   by   the 
supreme   court   in   accordance  with   rules  of 
civil   procedure. 

(2)  The  commencement  of  proceedings 
under  subsection   (1)   of  this  section  shall 
not,  unless  specifically  ordered  by  the 
court,  operate  as  a  stay  of  the  board's 
order. 

If  an  employer  or  union   fails  to  comply  with  a   Board  order 
this  section  allows  either  the   Board,  the  employer,  or  the  union   to  peti- 
tion the  district  court  to  enforce  the  order  of  the   Board.  When   the  court 
hears  such  a  petition   it  may  enforce  the   Board  order,  remand   it  for 
reconsideration,  change  it,  or  set  it  aside  entirely. 

However,   the   Board's  order  remains  in  effect  during  the  pro- 
ceedings unless  the  court  specifically  orders  a  suspension.    If  new  evidence 
should  come  to   light  during  the  court  proceedings  the  court  may  order 
additional   hearings  before  the   Board,  all   of  which  would   be  made  part 
of  the  original   record. 

In  some  cases  the  Montana  Supreme  Court  may  be  asked   to  re- 
view a  decision  of  the  district  court  which  would   be  treated  as  any  other 
appeal. 

59-1609       Representatives  of   public  employer.  The 
chief  executive  officer  of   the  state  or 
political   subdivision  or  chairman  of  the 
county   commissioners,  whether  elected 
or  appointed,  or   his  designated  author- 
ized  representative  shall   represent  the 
public  employer   in  collective  bargaining 
with  an  exclusive  representative. 

The  Governor  or  his  appointee  represents  the  State   in  collective 
bargaining.   At  the  present  time,   the  Governor  has  declared  that  all   collec- 
tive bargaining  contracts  with   the  State  must  be  finally  approved   by   the 
Director  of  the   Department  of  Administration.  Attached   to  that   Department 
is  the  Office  of    Labor   Negotiator.    It  is  contemplated  that  eventually   the 
State   Labor  Negotiator  or  one  of  his  staff  will  sit  at  the  bargaining 
table  as  chief  negotiator   for  all   contract  negotiations  involving  State  govern- 
ment.  Also  at   the   table  will   be  representatives  of   the  agency   involved. 

59-1610       Execution  of   agreement   ■   arbitration   pro- 
cedure -  effect  of    agreement. 
(1)   Any   agreement      reached  by   the   public 
employer   and   the  exclusive   representative 
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shall   be  reduced  to  writing  and  shall   be 
executed   by   both   parties. 

(2)  An   agreement   may   contain   a  grie- 
vance  procedure  culminating   in  final   and 
binding  arbitration  of   unresolved  grievances 
and  disputed   interpretation   of  agreements. 

(3)  An   agreement   between  the   public  em- 
ployer and   a   labor   organization   shall   be 
valid  and  enforced   under   its  terms  when 
entered   into   in   accordance  with  the   pro- 
visions of   this  act  and   signed   by   the 
chief  executive  officer  of   the   state  or 
political   subdivision  or   his  representative. 
A   publication  of    the  agreement   is  not 
required   to   make   it   effective.  The   proce- 
dure for  the   making  of   an   agreement 
between   the   state  or   political   subdivi- 
sion and   a   labor  organization   provided 

by   this  act   is  the  exclusive   method  of 
making  a  valid  agreement  for  public  em- 
ployees represented  by  a   labor  organ- 
ization. 

Once  the  union  and  the  ennployer  reach  an  agreennent   it   is  man- 
datory that  it  be  put  in  written  contract  form  and  be  signed  by  both 
parlies. 

The  parlies  may  agree  to  final   and   binding  arbitration.   Even 
though  an  agency  has  established  a   form  of  grievance  procedure  which   does 
not  end  with   binding  arbitration,  this  section  allows  the  employee  and  em- 
ployer  to  contractually  agree  that  all   grievances  and  disagreements  over   the 
contract  meaning  and  application   may   be  resolved   by  arbitration.    In  such 
cases  the  arbitrator's  decision  will   be  final  and   binding  upon   both   parties. 

A  collective  bargaining  contract   involving  public  employees  is 
effective  only  when   it  has  been   put   in  writing  and  signed  by   both   parties. 
The  contract  is  not  effective  until   signed  by  the   Director  of   the   Depart- 
ment  of  Administration. 

59-1611        Counsel   for   public   parties  to   liti- 
gation.  In  any  action   brought  under 
the   provisions  of  this  act   in   the   courts 
of  this  state  the  public  employer  shall 
be  represented   by  the  attorney  general 
or  attorney  of  subdivision,  and  the 
board   shall   be   represented   by   counsel 
hired  to  represent  the   board  for   pur- 
poses of  that  proceeding. 
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The  Attorney  General   for  the  state  of  Montana   (or  an  attorney  who 
has  been  appointed  Special   Assistant  Attorney  General)   must  represent  the 
state  of  Montana  whenever  any  action   is  begun   in   the  courts  regarding  the 
collective  bargaining  law.    In   many  cases  the  agency   involved  will   use  its  own 
attorney   if  he  has  been   made  a  special  assistant  Attorney  General,  or  will 
request  that  said  attorney   be  so  designated.    If  the  agency  has  no  attorney, 
the  attorney  general's  staff  would  be  requested   to  represent  the  agency. 

The   Board  will   hire  its  own  counsel.   This  section   is  speaking  of 
proceedings  such  as  appeals  from   the   Board's  decision,   or  a  petiton   to  enforce 
an   order  of  the   Board;  therefore  the   Board  must  necessarily   be  represented 
to  defend   its  action. 

59-1612       Dues  deducted  from  employee's  pay. 

Upon  written  authorization  of  any   public 
employee  within  a  bargaining  unit,  the 
public  employer  shall  deduct  from  the  pay 
of  the   public  employee  the   monthly 
amount  of  dues  as  certified  by  the 
secretaty  of  the  exclusive  representative 
and  shall  deliver  the  dues  to  the 
treasurer   of   the   exclusive  representative. 

This  is  referred  to  as  "checkoff"  of  union  dues.  When  agreed   to, 
the  public  employer  is  required  to  withhold  the  dues  just  as  he  would 
health   insurance  premiums  or  other  deductions.   Under  an   "agency  shop" 
provision  the  employer   may  withhold  an  amount  equal   to  the  union  dues 
to  be  paid  to  the  union  even   though  the    employee  is  not  actually  a 
member  of   the  union. 

59-1613       Subpoena   powers  of  board   -  oaths  ■ 
refusal      to  obey  -  rules. 

(1)  To  accomplish  the  objectives  and  to 
carry  out  the  duties  prescribed  by  this 
act,  the  board   may  subpoena  witnesses 
and   may  administer  oaths  and  affirm- 
ations. 

(2)  In   cases  of   neglect  or   refusal   to 
obey  a  subpoena   issued  to  any   person, 
the  district  court  of  the  county   in  which 
the  investigations  or  the   public  hearings 
are  taking   place,  or  the  district  court  of 
the  first  judicial  district  of  this  state, 
upon  application  by  the  board,  may 
issue  an   order   requiring  such   person   to 
appear  before  the  board  or  agent  to 
produce  evidence  or  give  testimony  about 
the   matter   under   investigation.   Failure 

to  obey   such  order   may   be   punished   by 
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the  court  as  contempt. 

(3)  Any   subpoena,   notice  of   hearing  or  other 
process  or   notice  of  the   board   issued   under 
the   provisions  of  this  act  shall   be  served  as 
provided   by   the  rules  of  civil   procedure. 

(4)  The   board   shall   adopt,  amend,  or   rescind 
such   rules   it  considers  necessary   and  admin- 
istratively feasible  to   carry   out  the   provi- 
sions of  this  act. 

To  enable  the  Board  of  Personnel  Appeals  to  perform  its  duties 
under  the  law,  the  Legislature  delegated  to  the  Board  certain  powers  that 
can   be  used   in  all  cases. 

If  a  party  fails  to  obey  an  order  of  the   Board   to  appear  before 
It  the   Board  may   request  the   District  Court  to  enforce  the  order.    Failure 
to  comply  with  a  court  order   is  contempt  of  court  and   is  punishable  as 
a  misdemeanor. 

The   Board   is  required   to  follow  the  statutory   rules  for  service 
of  notices  and  other  processes  to   insure  that  sufficient  and  proper  notice 
of  all   its  proceedings  is  given. 

59-1614       Mediation  of  disputes  -  fact  finding  pro- 
ceedings -  arbitration. 

(1)  If  after  a   reasonable   period   of   nego- 
tiation over  the  terms  of  an  agreement,  or 
upon  expiration  of  an  existing  collective 
bargaining   agreement,  a  dispute   concerning 
the  collective   bargaining  agreement  exists 
between  the   public  employer  and  a   labor 
organization,  the   parties  shall   request 
mediation. 

(2)  If   upon  expiration  of  an   existing 
collective  bargaining  agreement,  or  thirty 
(30)  days  following  certification  or  recog- 
nition of  an  exclusive   representative,  a 
dispute   concerning  the  collective   bargain- 
ing agreement  exists  between  the  employer 
and  the  exclusive  representative,      either 
party   may   petition   the   board  to   initiate 
fact  finding. 

(3)  Within  three   (3)   days  of   receipt  of 
such   petition   the   board   shall   submit  to 
the   parties     a   list  of   seven   (7)   qualified, 
disinterested   persons  from  which   list  the 
parties   shall  alternate   in   striking  three   (3) 
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names,  and  the  remaining  person     shall 
be  designated  fact  finder.  This  process 
shall   be  completed  within  five   (5)  days 
of  receipt  of  the   list.  The  parties  shall 
notify  the  board  of  the  designated  fact 
finder. 

(4)  If  no  request  for  fact-finding   is  made 
by  either   party  before  the  expiration  of 
the  agreement,  or  thirty   (30)  days 
following  certification  or  recognition  of 
an  exclusive  representative,  the  board 
may   initiate  fact-finding  as  provided  for 
in   (3)   above. 

(5)  The  fact  finder  shall   immediately 
establish  dates  and  place  of  hearings. 
Upon   request  of  either  party  of  the 
fact  finder,  the  board  shall   issue  sub- 
poenas for  hearings  conducted  by  the 
fact  finder.  The  fact  finder   may  ad- 
minister oaths.   Upon  completion  of  the 
hearings,  but  no   later  than  twenty   (20) 
days  from  the  day  of  appointment,  the 
fact  finder  shall   make  written  findings 
of  facts  and  recommendations  for  re- 
solution of  the  dispute  and  shall   serve 
such  findings  on  the   public  employer 
and  the  exclusive  representative.  The 
fact  finder   may   make   this  report  public 
five   (5)  days  after   it  is  submitted  to 
the  parties.   If  the  dispute  is  not 
resolved  fifteen   (15)  days  after  the 
report  is  submitted  to  the   parties,  the 
report  shall   be  made   public. 

(6)  The   public  employer  and  the 
exclusive  representative  shall   be  the 
only   proper   parties  to  fact  finding 
proceedings. 

(7)  The  cost  of  fact  finding  proceed- 
ings shall   be  equally  borne  by  the 
board  and  the   parties  concerned. 

(8)  Nothing   in  this  section  prohibits  the 
fact  finder  from  endeavoring  to   mediate 
the  dispute   in  which  he  has  been  se- 
lected or  appointed  as  fact  finder. 

(9)  Nothing   in   this  section   prohibits 
the   parties  from  voluntarily  agreeing 
to  submit  any  or  all  of  the   issues  to 
final  and  binding  arbitration,  and   if  such 
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agreement   is  reached  the  arbitration 
shall   supersede  the  fact  finding   pro- 
cedures set  forth   in   this  section.  An 
agreement  to  arbitrate,  and  the  award 
issued   in   accordance  with   such   agree- 
ment shall   be  enforceable   in  the  same 
manner  as  is  provided   in  this  act  for 
enforcement  of  collective  bargaining 
agreements. 

Tinis  section  discusses  three  methods  for  settling  employment  dis- 
putes.  The  first  method   is  mediation.    If  the  parties  to  contract  negotiation 
reach  an   impasse  and  cannot  agree  on  a  solution,  a  third   party   is  called 
in  to  help  through  suggestion   or  advice.    Board   rules  provide  that  all    infor- 
mation and  documents  supplied  a  mediator  are  confidential.   A  mediator's 
findings  are  advisory   only. 

Another  method     is  fact-finding.   Either  the  employer,  the  union, 
or  the   Board  may   initiate  fact-finding.  When  a  request  for  fact-finding   is 
made  the  Board  submits  a   list  of  seven  names  to  the  parties.  The  party 
requesting  fact-finding  strikes  three  names  and   then   the  other  party  strikes 
three  names.   The  one  remaining   is  the  fact-fmder.   The  fact  finder   inves- 
tigates, assembles  and  reports  the  facts  of  the  dispute  and  makes  re- 
commendations for  settlement.   The  law  provides  for  making  the  fact  finder 
report  public. 

A  third  method  for  dispute  resolution  is  arbitration.  The  parties 
may  voluntarily  agree  to  submit  the  issues  to  an  impartial  third  party  for 
decision.   The  arbitrator's  decision   is  final  and  binding. 

59-1615        Existing  collective   bargaining  agreements 
not   affected. 

Nothing   in   this  act   shall   be   construed 
to  remove   recognition   of  established 
collective   bargaining  agreements  already 
recognized  or   in  existence  prior  to  the 
effective  date  of  this  act. 

This  section   is  the  "Grandfather  Clause  ."    It   is  unclear  whether 
the  section   refers  to  the  collective  bargaining  contracts  only,  or  also  to 
the  bargaining  units  themselves.   Only  and  when   the  contracts  expired  could 
the  exclusive  representatives,     the  bargaining  units  represented  and  contrac- 
tual  provisions  be  subject  to  change,   if  the   Board  so  rules.  A   Board  de- 
cision of    February  4,    1974   in   the   Retail   Clerks   International   vs.   Montana 
State  Department  of   Revenue  held  that  the  Grandfather  Clause   applies 
to  the  recognition  of   the  bargaining  agent  as  well   as  the  ratification   of 
existing  bargaining  agreements. 
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59- 161 6       Administrative  Procedures  Act  applied. 
All   hearings  and  appeals  shall   be   in 
accordance  with  the  appropriate  pro- 
visions of  the   Montana  Administrative 
Procedures  Act.   (82-4201    to  82-4225) 

The  administrative  procedures  act  is  a  statute   which   regulates  all 
State  agencies  as  to  rule  making  and  hearings  of  contested      cases.   The 
act  sets  forth  specific  time  limits  and  procedures,  which   must  be   followed 
by  all  agencies  when  adopting  rules  or  conducting  hearings. 

SOURCE:  Diana   Dowling,  Staff  Attorney 

to  Department  of  Administration. 


"Other  Pertinent   Laws" 

Annual  vacation   leave. 

Accumulation  of  leave. 

Separation   from  service  or  transfer   to  anotlier 

department 
Ahsfince  beciiusH  ol    illness  no!  ch.irqeablo  againsi 

vacation  unless  approved  by  employee. 
Definitions. 
Sick   leave. 
Observance  of  holiday  falling  on  an  employee's 

day  off. 
Jury  duty  -  service  as  witness. 
Contribution  account. 

Supplementation   of  social   security  benefits. 
902  Repealed 

Definitions 

Officers  excepted  from  provisions  of  act. 
Personnel   classification   plan-development. 
Guidelines  for  classification. 
Review  of  positions  -  cfiange  in  classification. 
List  of  positions  maintained  -  contents. 
Determination  of  number  and  classes  of  employees 

in  each)  agency  -  submission   to  governor. 
Department  authorization  for  increase  of  salary  or 

wage  of  class. 
Department  authorization   for   increase  in   number 

and  class  of  positions  of  agency. 
No  limitation  on   legislative  authority. 
Functions  and  duties  of  department  -delegation  of 

authority  -  policies. 
Merit  system  continued. 
Hours  of  labor  for  state  and  municipal  governments, 

mines,  mills,  smelters. 
Office  hours  -  office  and  employee  hours. 
Board  of   Personnel   Appeals  created. 
Policy 
Definitions 
Employee's  right  to  join  or  form   labor  organization 

and  engage  in  collective  bargaining  activities. 
Duty   to  bargain  collectively  -  good   faith. 
Unfair   Labor  practices  of  employer  or  labor  organi- 
zations. 
59-1606  Petition  on   representation   matters  -  hearing  -  notice  - 

election. 
59-1607  Remedies  for  unfair  labor  practice  -  hearing  -  procedure. 

59-1608  Petition   for  enforcement  of  board  order  -  jurisdiction 

of    district    court  -  procedure  -  finding  by  board  - 

review. 
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59-1001 

59-1002 

59- 1 003 

!)')  ino!) 

59-1007 

59-1008 

59-1009 

59-1010 

59-1105 

59-1109 

59-901  -  ' 

59-903 

59-904 

59-905 

59-906 

59-907 

59-908 

59-909 

59-910 

59-911 

59-912 

59-913 

59-914 

41-1121 

59-510 

82A-1014 

59-1601 

59-1602 

59-1603 

59-1604 

59-1605 
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59-1609  Representative  of  public  employer. 

59-1610  Execution  of  agreement  -  arbitration   procedure  -  effect 

of  agreement. 
59-1611  Counsel   for  public  parties  to  litigation. 

59-1612  Dues  deducted  from  employee's  pay. 

59-1613  Subpoena  powers  of  board  -  oaths  -  refusal   to  obey  - 

rules. 
59-1614  Mediation  of  disputes  -  fact  finding  proceedings  - 

arbitration. 
59-1615  Existing  collective  bargaining  agreements  not  affected. 

59-1616  Administrative  Procedure  Act  applied. 
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CHAPTER   6  -   GRIEVANCE   PROCEDURES 


This  section   to  be  utilized   for  pertinent   Board    Rules  and   Procedures 
issued  by   Labor   Negotiator  when   published. 
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CHAPTER   7   -   UNIT   DETERMINATION  7-1 


Bargaining  Unit  Determination 

I.  What  IS  a   bargaining  unit? 

A  bargaining  unit   is  a  group  of  employees  organized   into  a  single 
unit,  with  an   Exclusive   Representative,  for  the  purpose  of  negotiating  wages, 
working  conditions,  etc.  under   the  process  of  collective  bargaining.  The   Exclu- 
sive  Representative  may   be  an  established  union   or  it  may  be  an  employee 
organization. 

II.  Who  determines  unit  structure? 

Under  Montana   Law  the   Board  of   Personnel   Appeals  is  the  sole 
body  with  authority  to  designate  a  unit,  conduct  elections  for   Exclusive 
Representation  and  certify  that   Exclusive   Representative  once  the  employees 
have  voted  on  such   representation.  The   Boards  rules  and  regulations  must 
be  studied  and  thoroughly  understood  before  an  agency   begins  preparing  for 
any  unit  determination   process. 

III.  Who  can  submit  recommendations  to  the  Board  on   Unit  Structure? 

The  unions  or  associations  interested   in  a  particular  unit,   the  em- 
ployees involved  and  the  concerned  agency/agencies  all   may  make 
recommendations. 

IV.  Why  should  an  agency  be  concerned? 

Once  a  unit  is  formed,  the  involved  agency  is  required  by   law  to 
negotiate  labor  contracts  in   "good  faith"  with   that  unit's  representative  and 
is  again   responsible  under  law  to  administer  the  resulting  contract.   The 
Office  of   Labor  Negotiations  will  conduct  the  negotiations  in  concert  with 
the  agency;  but  it  must  be  clear  that  the   Labor   Negotiations  staff  is  acting 
for  the  agency  and   that  it   is  the  agency   that  will   have  to  live  with   the 
contract  once  signed! 

It  is  critical   that  everyone  understand  that  once  structured,   it   is 
extremely  difficult  to  change  a  unit's  structure.   Be  sure  that  you  do 
everything  possible  to  insure  that  a  new  unit  has  the  "best"  structure 
possible,  not  merely  adequate  under  the  law.   It  will  affect  agency  efficiency! 

Bargaining  Unit  Structure  within  State  Government 

(All   statements  below  relate     only  to  employees  eligible  by   law  to  organize.) 

BASIC  OPTIONS 
I.       Broad   Base 

Extreme  case  would  be  New  York   State  where  all   employees  belong  to 
one  of  five  units. 
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II.  Narrow  Base 

Extreme  case  would  be  a  unit  of  one  or  two  employees  in  a  single 
skill   field,   in   one  agency,  at  one  location, 

III.  Skill    Base 

Extreme  case  would   be  all  employees  in  one  unit  who  have  a  common 
skill,   regardless  of  location   or  agency. 

IV.  Organization   Base 

Extreme  case  would  be  all   employees  in   one  unit  for  each  agency, 
regardless  of  skill   or  location. 

V.  Location    Base 

Extreme  case  would   be  all  employees  at  one   location,   in  one  unit, 
regardless  of  skill   or  agency. 

VI.  Combination   Base 

Any  combination   of  the  above. 

ANALYSIS 

Each  of  the  above  unit  determination   bases  except  VI    is  in  conflict  with 
various  key  elements  of  normal   unit  determination  criteria  and  are  therefore 
basically  unworkable,   i.e. 

1.  Broad   Base  -  -  effectively   limits  the  number  of  negotiations  taking 
place  but  each  master  contract  would  be  loaded  with  supplemental 
addenda  handling  local   working  condition  specifics  and  the  contract 
would  have  massive  and  very  complex  salary  differentials  to  accom- 
modate the  broad  spectrum  of  salaries  negotiated. 

2.  Narrow  Base  -  -  keeps  each  contract  simple  but  produces  inequities 
in   pay  and  work  conditions  and  also  represents  a  staggering  number 

of  contracts  to  negotiate.   Also  leads  to  vicious  cycle  of   "whipsawing." 

3.  Skill    Base  -  -  provides  stable  and  equal   pay  practices  but,   because   it 
crosses  agency   lines,   it  makes  administration  and  negotiation  extremely 
difficult.  Supplements  in   large  numbers  would   be  necessary   to  handle 
working  condition  specifics  regarding  location  and  agency    requirements. 

4.  Organizational    Base  -  -  administratively  simple  and   keeps  the  number  of 
negotiations  minimal,   but  contracts  are  extremely  complex   due  to  the 
wide  scope  of  pay   ranges  and  many  supplements  required   to  handle 
working  condition  specifics  at  each   location. 

5.  Location   Base  -  -  simplifies  working  condition     specifics  and   keeps 
number  of  contracts  minimal   but,   because  it  crosses  agency   lines  and 
incorporates  wide  spectrum  of  skills,   the  contract  is  complex  and 
difficult  to  negotiate  and  administer.   Salary  structure  very  deep  and 
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the  variances  required  by  sl<ill   differentials  significant. 
6.      Combination    Base  -  -  the  only  workable  solution   is  to  sensibly  combine 
the  above  bases  into  one  tailored  to  your  specific  needs.   To  do  that 
best  apply  the  below  listed  standard  criteria  to  your  agency  and  develop 
your   "specific"  criteria. 

Determining  an  Appropriate  Bargaining  Unit 
Preparing  for   Unit  Determination 

I.       When   Management  Should   Begin   to   Prepare  for   Unit   Determination  and 
Why 

1.  Before  union   is  on   the  scene: 

a.  The  likelihood  that  a  union  will   make  effort  to  organize  is 
great. 

b.  The  requirement  to  prepare  gives  management: 

1.  a  reason  and  opportunity  to  review  its  own  organizational 
structure  functionally  and  operationally   in  a  non-crisis 
situation, 

(a)  what  work   the  various  job  classifications  actually 
perform, 

(b)  how  this  work   interrelates, 

(c)  how  different  job  classifications  are  viewed   in  the  work 
setting, 

(d)  the   impact  of   this  work   interrelation   on, 

1.  effective  dealings  of  a  union   is  recognized, 

2.  efficiency  of  agency  operations  , 

2.  an  opportunity  to  review  the  criteria  for   union  determin- 
ation and  play  out  alternative  unit  possibilities  with 
different  levels  of  the  management  team, 

3.  ample  time  to  prepare  a  rationale  for  its  position  on  unit 
determination  after  it  has  been  able  to  play  out  the  alter- 
native unit  possibilities. 

2.  When   management  receives  a  copy  of  the  union's  or  employees' 
petition   for  exclusive  recognition  which   includes  a  description   of   the 
unit  requested; 

a.  A  determination   of  an  appropriate  unit  must   be  made  before 
a  representative  election  can   be  ordered. 

b.  Determining  the  appropriate  bargaining  unit   is  not  an  auto- 
matic, pro-forma  procedure. 

1.  the   Board  requires  all   interested  parties  to  describe  and 
justify   their  petitioned  for  units. 

2.  the   Board   is  not  bound  to  , 

(a)  accept  a  stipulation   by  the  parties  on  a  unit, 

(b)  accept  only   management's  or  union's  requested  units, 

3.  the   Board  can  , 

(a)  decide  on  the  most  appropriate  unit,  requiring  a 
new  show  of  interest , 

(b)  refuse  to  make  any  determination  because  of  insuffi- 
cient evidence,  and  remand  case  for  further  hearings. 
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3.      When  a  request   is  filed  for: 

a.  Decertification 

b.  Clarification   of  tfie  bargaining  unit 

Under  both   of  these  situations,  the  question   of  the  unit   is  at   issue. 
Management  must  be  concerned  about  its  interests  and  be 
capable  of  responding. 

Steps  Management  Must  take  in   Preparing   for   Unit   Determination 

1.  Develop  a  management  orientation  about  the  structure  of  collec- 
tive bargaining  and  appropriate  bargaining  units. 

a.  Define  for   itself  the  optimum   requirements  for  effective 
dealings  with  an  exclusive  representative. 

b.  Define  for   itself  what  is  necessary  to  maintain  efficiency 
of  agency  operation. 

c.  Understand   that  once  a  unit  has  been  determined  for  exclu- 
sive recognition,   it   initiates  a  history  of  collective  bargain- 
ing which   becomes  a  criteria  for  any  future  determinations 
of  appropriate  bargaining  units. 

d.  Understand  the  implications  for  management  of  exclusive 
recognition,  especially  the  impact  on   management's  ability 
to  make  unilateral   decisions: 

1.  the  union   represents  all  and  bargains  for  all  employees 
in  unit,   regardless  of   union  membership 

2.  a  negotiated  grievance  procedure  is  not  mandatory,   but 
when  one  is  negotiated   it  is  the  exclusive  remedy  avail- 
able to  unit  employees  for  grieving  on   the   interpreta- 
tion and  application  of  the  agreement 

3.  individual  employee  rights  are  subordinated  to  group/ 
union  rights 

4.  management  must  deal   with   the  union 

2.  Decide  what   is  the  most  appropriate  bargaining  unit  from   manage- 
ment point  of  view: 

a.       Giving  due  consideration   to  factors  and  unit  criteria  pre- 
viously discussed. 

3.  Closely  scrutinize  the  unit(s)   being  requested  by  petitioning 
and/or  intervening  union(s) 

a.  Note  variances  from   unit   identified  as  management's  most 
appropriate  unit 

b.  Determine  impact  of  variances  on 

1.  effective  dealings 

2.  efficiency  of  agency  operations 

c.  Communicate  with  all   management   levels  concerning  impact 

4.  Prepare  management  response: 

a.  Support    union    (or  one  union's)   described  unit;   or 

b.  Propose  and  support  own   unit  structure. 
Preparing  Management's  Case 

1.       Thorough  preparation   is  important 

a.  The   Board  will   not  make  management's  case. 

b.  Management  must  thoroughly   prepare  and  present   its  own 
case. 
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c.       Complete  and   thorough   preparation   is  key   to  success  in 

winning  unit  determination  cases. 
The   Board  or  appointed  hearing  officer  should   be  made  fully 
aware  of  management's  case. 
If  necessary,  he  must; 

a.  Be  able  to  SEE   the  site  of  the  activity  of   the  place(s) 
which  are   involved   in   the  case  . 

b.  Be  made  to   KNOW  the  activity,   the  job,  etc.  which   is 
involved   in   the  case. 

c.  Be  made  to   FEEL  and   UNDERSTAND  the  emotions  which 
are   involved   in   the  case. 

d.  Be  made  to   UNDERSTAND  the  sources  of  authority  which 
are  applicable  in  the  case. 

e.  Be  made  to  know  past  practices  and  precedent  involved 
and  applicable  in  the  case. 

f.  Be  made  to  know  and  understand  the  intent  of  the  parties 
in   the  case. 

g.  Be  made  to  know  and  understand  the  exceptions  of   the 
parties  in   the  case. 

The   Board  or  appointed  hearing  officer  may  also  be  affected  by 
other  non-legal  and  non-logical   influences  such  as: 

a.  A  consciousness  of  what  will  generally  help   labor-management 
relations  . 

b.  A  consciousness  of  the  relative  bargaining  strength    (power) 
of  the  parties  . 

c.  A  consciousness  of  the  kind  of   labor-management  relation- 
ship between  the  parties, 

1.  neutrality  , 

2.  cooperation  , 

3.  armed   truce  , 

The  management  case  presented  to  the  Board  or  appointed  hearing 

officer  is  the  ultimate  factor  in   reaching  a  decision. 

One  of   the  first  steps  management  should  take  is  to  decide  the 

agency's, 

a.  Mission, 

b.  Method  of  operations  , 

c.  Organization  and  structure, 

d.  Job  Classification  system  , 

1.  types  and  members  for  each  job  function, 

2.  integration     or  separation  of  functions  of  each  job 
classification  , 

3.  field/region/headquarters  relationships   (geographic  as 
well   as  organizational)  , 

4.  self  determination   requirements, 

(a)  professionals  , 

(b)  craft  , 

(c)  department, 

(d)  other  special  categories. 
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e.  Exclusions  from   unit  , 

1.  supervisors  , 

2.  managerial  employees, 

3.  confidential   employees, 

4.  personnel   and   labor  relations  employees  not  purely 
clerical , 

5.  part  time  employees,  or  others,    (if  any  specify). 
Note;    Refer  to  glossary  of  terms  for  definition  and  deter- 
mining criteria  of  e.   1-5  above. 

f.  Organizational    level   at  which   labor  relations  and  personnel 
policies  are  effectively   made  and   implemented. 

7.  Management  should  develop  rationale  for  agency   position   on 
appropriate  unit   involving  the  following  actions: 

a.  Interviewing  all    individuals  who  might  have  pertinent   infor- 
mation  to  gain  a  clear  understanding  of   the  case  and   its 
facts,  obtaining  where  possible,  signed,  written  statements 
from   the  witnesses,  friendly  and  unfriendly. 

b.  Investigating  all   other  facts  surrounding  case,  viewing  site 
if  necessary. 

c.  Check   law,  rules  and  regulations  to  determine  appropriate 
action  and  questions  of  evidence  and  pleading. 

d.  Careful   preparation  of  pleadings  based  on   interviews,   inves- 
tigation and  the  law. 

e.  Anticipating  the  opponent's  case. 

f.  Determine  use  of  witnesses,   testimony  and  documentary 
evidence  and  other  exhibits. 

g.  Planning  hearing  strategy,   including   investigation  of  hearing 
officer,  most  effective  order  of  witnesses,   introduction   of 
all   proofs  in  case. 

8.  Agency  should  review  and  examine  all   the  sources  of  authority 
relating  to  unit  determination  : 

a.  Pertinent  laws,  rules  or  regulations  , 

b.  Interpretation  of  explicit  authority  , 

c.  Application  of  explicit  authority  , 

d.  Past  customs,  past  practices  -  when   precedent  or  custom   is 
argued   the  following  must  be  considered  , 

1.  the  justice  of  the  principle  which   it  declares, 

2.  the  reasonableness  of   its  application. 

9.  Agency  should  begin  organizing  its  presentation, 
a.       Outline  approach  -   (in  writing), 

1.  the  problem  -  general  statement, 

2.  exact  statement  of  what  has  happened,  or  current 
situation  , 

3.  evidence  and  testimony  needed   to  support  your  position  , 

4.  witnesses  available  and/or  needed   to  prove  your  case  , 

5.  visual   materials  and  data  needed  to  prove  your  case  . 
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b.  Develop  working  brief    (write) 

1.  written  statement  of  problem 

2.  written  statement  of   issue 

3.  facts  in  case  which  you  will   concede 

4.  facts  opposing  side   is  likely  to  concede 

c.  What  opposing  side   is  likely  to  say   (anticipating  opposition's 
case) 

1,  identify,  examine  and  evaluate  opposition's  facts  and 
possible  arguments 

2.  establish  effective  answers  to  opposition   in   the  follow- 
ing context: 

(a)  how  they   may   injure   labor  relations  generally 

(b)  how  they   may   injure  employer,  union,  employees 

(c)  where  they  are  inaccurate  or   improper 

Note;    Management  should   try   to  get,  as  early  as  possible,  a  complete 
understanding  of   the  opposing  parties'  evidence  and  contentions.  This 
may  lead   to  a  settlement  and,  at   least,   it  will   tend   to  prevent  being 
surprised  at   the  hearing. 

d.  Preparation  of  and  conduct  at   Board  hearing 

See  Section    1-0314.47  and  Section    1-0314.48  for  detailed 
instructions  relative  to  preparing  for  and  conduct  of   Board 
hearings. 
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CHAPTER  8  -  GLOSSARY  OF  TERMS 


Adverse  Action: 

A  formal  action  or  proceeding  by  an  employer  which    has  adverse 
affects  (penalties  for  a  specific  employee,  usually  discipline,  but  may  be 
extended  to  include  probationary  termination  or  unsatisfactory  perform- 
ance rating). 

Agency  Shop: 

A  provision   in  a  collective  agreement  which   requires  that  all  em- 
ployees in  the  negotiating  unit  who  do  not  join  the  exclusive  represen- 
tative pay  a  fixed  amount  monthly,  usually  the  equivalent  of  organiza- 
tion dues,  as  a  condition  of  employment.   Under  some  arrangements,  the 
payments  are  allocated   to  the  organization's  welfare  fund  or  to  a  recog- 
nized charity. 

Agreement: 

See  Collective  Bargaining.  A  written  agreement  between  an  employer 
(or  association  of  employers)  as    an  employee  organization    (or  organiza- 
tions), usually  for  a  definite  term,  defining  conditions  of    (employment 
conditions,  etc.),  rights  of  employees  and  the  employee  organization,  and 
procedures  to  be  followed   in  settling  disputes  or  handling  issues  that 
arise  during     the  life  of   the  agreement. 

American  Arbitration  Association   (AAA): 

A  private,  nonprofit  organziation  established  to  aid  professional 
arbitrators  in  their  work   through   legal   and  technical  services,  and  to 
promote  arbitration  as  a  method  of  settling  commercial   and   labor  disputes. 
The  AAA  provides  lists  of  qualified  arbitrators  to  employee  organizations 
and  employers  on   request. 

American   Federation  of   Labor-Congress  of  Industrial  Organization   (AFL-CIO): 

A  federation   of  approximately   130  autonomous  national/international 
unions  created   by   the  merger  of  the  American    Federation  of    Labor   (AFL) 
and  the  Congress  of   Industrial   Organizations  (CIO)   in   December   1955. 
More  than  80  percent  of  union   members  in   the  United  States  are  members 
of  unions  affiliated  with   the  AFL-CIO.  The  initials  AFL-CIO  after  the 
name  of  a  union   indicates  that  the  union   is  an  affiliate. 

American   Federation  of  State,  County  and  Municipal   Employees: 

An  organization  established  to  protect  the  rights  of   the  public  em- 
ployees.   It  does  not  go  into  the  private  sector.    It  is  the  fifth   largest 
organization  of   this  sort  and   the  fastest  growing. 
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Annual   Improvement   Factor: 

Wage  increases  granted  automatically  each  contract  year,  which  are 
based  upon   increased  employee  productivity. 

Appropriate  Unit: 

A  group  of  public  employees  banded  together  for  collective  bar- 
gaining purposes  as  designated  by   the  board. 

Arbitration:    (Voluntary,  Compulsory,  Advisory) 

Method  of  settling  employment  disputes  through   recourse  to  an 
impartial   third  party,  whose  decision   is  usually   final   and  binding.   Arbi- 
tration  is  voluntary  when  both  parties  agree  to  submit  disputed  issues 
to  arbitration  and  compulsory   if  required  by   law.  A  court  order  to 
carry  through  a  voluntary  arbitration  agreement  is  generally  not  considered 
a  compulsory  arbitration.  Advisory  arbitration   is  arbitration  without  final 
and   binding  award. 

Arbitrator: 

An   impartial   third  party  to  whom  disputing  parties  submit  their 
differences  for  decision   (award).  An  ad  hoc  arbitrator  is  one  selected  to 
act  in  a  specific  case  or  a   limited  group  of  cases.  A  permanent  arbitra- 
tor is  one  selected  to  serve  for  the  life  of  the  agreement  or  a  stipulated 
term,   hearing  all   disputes  that  arise  during  this  period. 

Authorization  Card: 

A  statement  signed  by  an  employee  authorizing  an  organization   to 
act  as  his  representative  in  dealing  with  the  employer,  or  authorizing  the 
employer  to  deduct  organization  dues  from  his  pay    (checkoff).  See  card 
check. 

Award : 

An  arbitrator's  determination;  refers  to  either  the  entire  document, 
or  the  specific  finding  alone   (e.g.  "Suspension   is  reduced  to  two  days"). 
In   the  latter  case,  the  remainder  of  the  document   (analysis  or  opinion) 
may   be  called   the  "decision." 

Bargaining  Rights: 

Legally  recognized  right  to  represent  employees  in  negotiations  with 
employers. 
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Bargaining  Unit: 

Group  of  employees  recognized   by   the  employer  or  group  of  employers, 
or  designated  by  an  authorized  agency  as  appropriate  tor  representation 
by  an  organization  for  purposes  of  collective  negotiations. 

Board: 

The  board  consists  of  one  neutral   person,   two  union   representatives, 
two  management  representatives,  and  full   time  executive  secretary  and  staff. 
NOTE:    See  section    1-0314.12  for  full    Board   Rules  and   Regulations. 

Boilerplate: 

Unnecessary   language  inserted  in  an  agreement  on  the  theory  that  it 
makes  things  stronger,   but  which,   in   fact,   merely  makes  the  document 
longer  and  harder  to  read.  Just  what  constitutes  boilerplate  varies  with 
the  situation,   but,  for  example,   lengthy  quotations  of   law  or  of  a  union 
constitution   frequently   fall    into  this  category. 

Boycott: 

Effort  by  an  employee  organization,   usually   in  collaboration  with 
other  organizations,   to  discourage  the  purchase,  handling,  or  use  of  pro- 
ducts of  an  employer  with  whom   the  organization   is  in   dispute.  When 
such  action   is  extended  to  another  employer  doing  business  with   the 
employer  involved  in  the  the  dispute,  it  is  termed  a  secondary  boycott. 

Bumping: 

Practice  that  allows  a  senior  employee   (in  seniority   ranking  or 
length  of  service)   to  displace  a  junior  employee  in  another  job  or  de- 
partment during  a  layoff  or  reduction   in   force.    (See  Seniority) 

Business  Agent: 

Generally  a  full-time  paid  employee  or  official   of  a   local   union  whose 
duties  include  day-to-day  dealing  with  employers  and  workers,  adjustment 
of  grievances,  enforcement  of  agreements,  and  similar  activities.    (See 
International    Representative) 

Business  Unionism:    ("Bread  and   Butter"  Unionism) 

Union  emphasis  on  higher  wages  and  better  working  conditions 
through  collective  bargaining  rather  than   political  action   or  radical   reform 
of  society.   The  term   has  been  widely  used   to  characterize  the  objectives 
of   the  trade  union   movement  in   the   United  States. 
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Call-in  Pay:       (Callback  Pay) 

Amount  of  pay  guaranteed  to  a  worker  recalled  to  work  after  com- 
pleting his  regular  work  shift.  Call-in   pay   is  often  used  as  a  synonym   for 
reporting  pay.    (See  reporting  pay) 

Card  Check: 

Procedure  whereby  signed  authorization  cards  are  checked  against  a 
list  of  employees  in  a  prospective  negotiating  unit  to  determine   if  the 
organization   has  majority  status.   The  employer  may  recognize  the  organ- 
ization  on   the  basis  of  this  check  without  a  formal   election.  Card  checks 
are  often  conducted  by  an  outside  party,  e.g.,  a  respected  member  of  the 
community.    (See  Authorization   Card) 

Certification: 

Formal   designation   by  a  government  agency  of  the  organization 
selected   by   the  majority  of  the  employees  in  a  supervised  election  to  act 
as  exclusive  representative  for  all   employees  in   the  bargaining  unit. 

Check-Off:     (Payroll  deduction  of  dues) 

Practice  whereby   the  employer,   by  agreement  with   the  employee 
organization    (upon  written  authorization  from  each  employee  where  re- 
quired by   law  or  agreement),  regularly  withholds  organizational   dues  from 
employees'  salary  payments  and  transmits  these  funds  to  the  organization. 
The  check-off   is  a  common  practice  and   is  not  dependent  upon   the 
existence  of  a  formal   organizational   security  clause.  The  check-off  arrange- 
ments may  also  provide  for  deductions  of  initiation   fees  and  assessments. 
(See   Union  Security) 

Closed  Shop: 

A  form   of  organizational   security   provided   in  an  agreement  which 
binds  the  employer  to  hire  and  retain  only  organization  members  in 
good  standing.   The  closed  shop   is  prohibited  by   the   Labor  Management 
Relations  Act  of    1947  which  applies,  however,  only   to  employers  and 
employees  in   industries  affecting  interstate  commerce. 

J  Coalition  Bargaining: 

Bargaining  with   one  employer  by  several   units  or  unions  jointly, 
usually   over  benefits  which  the  units   (and  often   the  employer)  wish   to 
be  identical   for  all. 
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Collective  Bargaining: 

A  process  whereby  employees  as  a  group  and  their  employers  make 
offers  and  counter-offers  in  good  faith   on   the  condition   of  their  employ- 
ment relationship  for  the   purpose  of  reaching  a  mutually  acceptable  agree- 
ment, and  the  execution  of  a  written  document  incorporating  any  such 
agreement  if  requested  by  either  party.   Also,  a  process  whereby  a  repre- 
sentative of  the  employees  and  their  employer  jointly  determine   their 
conditions  of  employment. 

Company  Union: 

An  employee  organization   that  is  organized,  financed,  or  dominated 
by  the  employer  and   is  thus  suspected  of  being  an  agent  of  the  employer 
rather  than   of  the  employees.  Company  unions  are  prohibited  under  the 
Labor  Management   Relations  Act  of   1947.   The  term  also  survives  as  a 
derogatory  charge  leveled  against  an  employee  organization  accused  of 
being  ineffectual. 

Compulsory  Arbitration:    (See  Arbitration) 

Conciliation:    (See  Mediation) 

Consultation: 

An  obligation  on   the  part  of  employers  to  consult   the  employee  or- 
ganization on  particular  issues  before  taking  action  on  them.   In  general, 
the  process  of  consultation   lies  between   notification   to  the  employee 
organization,  which   may  amount  simply   to  providing  information,  and 
negotiation,  which   implies  agreement  on   the  part  of   the  organization 
before  the  action  can   be  taken. 

Continuous  Negotiating  Committee:    (Interim  Committee) 

Committees  established   by  employers  and  employee  organizations  in 
a  collective  negotiating  relationship  to  keep  an  agreement  under  constant 
review,  and   to  discuss  possible  changes  in   it  long  in  advance  of  its 
expiration  date.   The  continuous  committee  may  provide  for  third-party 
participation. 

Contract  Bar: 

A  denial   of  a  request  for  a  representative  election,  forced  on  the 
existence  of  a  collective  agreement.  Such  an  election  will   not  be  con- 
ducted by  the  National    Labor   Relations   Board   if  there  is  in  effect  a 
written  agreement  which   is  binding  upon   the  parties,  has  not  been   in 
effect  for  more  than  a  "reasonable"  time,  and  its  terms  are  consistent 
with   the   National    Labor   Relations  Act.   "Contract   Bars"   in  state  govern- 
ment are  established  by  state  laws  and  state  agencies. 


Cooling-Off  Period: 

A  period  of   time  which   must  elapse  before  a  strike  or   lockout  can 
begin   or   be  resumed   by  agreement  or  by   law.   The  term  derives   from   the 
hope  that  the  tension  of  unsuccessful   negotiation  will   subside  in   time  so 
that  a  work  stoppage  can   be  averted. 

Craft  Union: 

A  labor  organization  which  limits  membership  to  workers  having  a 
particular  craft  or  skill  or  working  at  closely  related  trades.  In  practice, 
many  so-called  craft  unions  also  enroll  members  outside  the  craft  field, 
and  some  come  to  resemble  industrial  unions  m  all  major  respects.  The 
traditional  distinction  between  craft  and  industrial  unions  has  been  sub- 
stantially  blurred.      (See   Industrial    Union) 

Craft  Unit: 

A  bargaining  unit  composed  solely  of  workers  having  a  recognized 
skill,   for  example,  electricians,   machinists,  or  plumbers. 

Credited  Service: 

Years  of  employment  counted  for  retirement,  severance  pay,  sen- 
iority.   (See  Seniority) 

Crisis  Bargaining: 

Collective  bargaining  taking  place  under  the  shadow  of  an   imminent 
strike  deadline,  as  distinguished  from  extended  negotiations  in   which   both 
parties  enjoy  ample  time  to  present  and  discuss  their  positions. 
(See  Continuous   Bargaining  Committee) 

Decertification: 

Withdrawal   by  a  government  agency  of  an  organization's  official 
recognition  as  exclusive  negotiating  representative. 

^    Dispute: 

Any  disagreement  between  employers  and  the  employee  organization 
which   requires  resolution   in  one  way  or  another,  e.g.,   inability  to  agree 
on  contract  terms  or  unsettled  grievances. 

Downgrading:    (Demotion) 

Reassignment  of  workers  to  tasks  or  jobs  requiring  lower  skills  and 
with   lower  rates  of  pay. 
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Dual   Unionism: 

A  charge   (usually  a  punishable  offense)   leveled  at  a  union   member  or 
officer  who  seeks  or  accepts  membership  or  position   in  a  rival   union,  or 
otherwise  attempts  to  undermine  a  union   by  helping   its  rival. 

Dues  Deduction:    (See  Check-Off) 

Election:      (See  Representative   Election) 

Escalator  Clause: 

Provision   in  an  agreement  stipulating  that  wages  are  to  be  automatically 
increased  or  reduced  periodically  according  to  a  schedule  related  to  changes 
in  the  cost  of  living,  as  measured   by  a  designated  earnings  figure.   Term   may 
also  apply  to  any   tie  between  an  employee  benefit  and  the  cost  of  living, 
as  measured  by  a  designated  earnings  figure.   Term  may   also  apply   to  any 
tie  between  an  employee  benefit  and  the  cost  of   living,  as  in  a  pension   plan. 

Escape  Clause: 

General   term  signifying  release  from  an  obligation.   One  example   is 
found   in   maintenance-of-membership  arrangements  which   give  union   members 
an   "escape  period"  during  which   they   may   resign   from   membership   in   the 
union  without  forfeiting  their  jobs. 

Exclusive  Bargaining  Rights: 

The  right  and  obligations  of  an  employee  organization  designated  as 
majority   representative  to  negotiate  collectively  for  all  employees,   including 
nonmembers,   in   the  negotiating  unit. 

Exclusive  Representative: 

The  labor  organization  which   has  been  designated  by   the  board  as  the 
exclusive  representative  of  employees  in  an  appropriate  unit  or  has  been 
so  recognized  by  the  public  employer. 

Fact   Finder: 

A  third  party  to  a  dispute  who   ascertains    "facts"  presented   by  both 
parties  and  renders  a  nonbinding  decision  which   may   be  made  public. 

Fact   Finding  Board: 

A  group  of  individuals  appointed  to  investigate,  assemble,  and   report 
the  facts  in  an  employment  dispute,  sometimes  with  authority   to  make 
recommendations  for  settlement. 
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"Favored  Nations"  Clause: 

An  agreement  provision   indicating  that  one  party  to  the  agreement 
(employer  or  union)  shall   have  the  opportunity  to  share  in   more  favorable 
terms  negotiated   by   the  other  party  with  another  employer  or  union. 

Federal   Mediation  and  Conciliation  Service   (FMCS): 

An   independent  federal  agency  which  provides  mediators  to  assist  the 
parties  involved   in   negotiations,  or   in  a   labor  dispute,   in   reaching  a  settle- 
ment;  provides  lists  of  suitable  arbitrators  on   request;  and  engages  in 
various  types  of  "preventive  mediation."  Mediation  services  are  also  pro- 
vided by  several   State  agencies. 

Free  Riders: 

A  derogatory  term  applied   to  persons  who  share   in   the  benefits 
resulting  from   the  activities  of  an  employee  organization   but  who  are 
not  members  of,  and   pay   no  dues  to,   the  organization. 

Fringe  Benefits: 

Generally,  supplements  to  wages  or  salaries  received  by  employees  at 
a  cost   to  employers.   The  term  encompasses  a  host  of  practices   (paid 
vacation,   pensions,   health  and   insurance  plans,  etc.)   that  usually  add  to 
something  more  than  a  "fringe,"  and   is  sometimes  applied  to  a  practice 
that  may  constitute  a  dubious  "benefit"   to  workers.   No  agreement 
prevails  as  to  the  list  of  practices  that  should  be  called  "fringe  benefits." 
Other  terms  often  substituted  for  "fringe  benefits"   include  "wage  extras," 
"hidden   payroll,"   "nonwage  labor  costs,"  and   "supplementary  wage  prac- 
tices."    The   Bureau   of   Labor  Statistics  uses  the  phrase  "selected  supple- 
mentary compensation   or  remuneration   practices,"  which   is   then  defined 
for  survey  purposes. 

Grievance: 

Any  complaint  or  expressed  dissatisfaction   by  an  employee  in  con- 
nection with   his  job,   pay  or  other  aspects  of  his  employment.  Whether 
such  complaint  or  expressed  dissatisfaction   is  formally  recognized  and 
handled  as  a  "grievance"  depends  on  the  scope  of  the  grievance  procedure. 

Grievance  Procedure: 

Typically  a  formal   plan,  specified   in  a  collective  agreement,  which 
provides  for   the  adjustment   of  grievances  through  discussion  at  progress- 
ively  higher   levels  of  authority   in   management  and  the  employee  organ- 
ization, usually  culminating  in  arbitration   if  necessary.    Formal   plans  may 
also  be  found   in  companies  and  public  agencies  in   which   there  is  no 
organization   to  represent  employees. 
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Hit  the  Bricks: 

To  go  on   strike,      figurative   term    for   picketing.   A  jargon    term   most 
frequently  used  within   the  labor  movement. 

Impartial  Chairman:    (Umpire) 

An  arbitrator  employed  jointly   by  an  employee  organization  and  an 
employer,  usually  on  a   long-term   basis,   to  serve  as  the   impartial   party  on 
a  tripartite  arbitration  board  and  to  decide  all  disputes  or  specific  kinds 
of  disputes  arising  during  the  life  of  the  contract.   The  functions  of  an 
impartial   chairman   often  expand  with  experience  and  the  growing  confi- 
dence of  the  parties,  and  he  alone  may  constitute  the  arbitration   board 
in  practice. 

Industrial   Union:    (Vertical   Union) 

A  union   that  represents  all   or   most  of  the  production,   maintenance, 
and  related  workers,   both  skilled  and  unskilled,   in  an   industry  or  com- 
pany.  Industrial  unions  may  also  include  office,  sales,  and  technical  em- 
ployees of  the  same  companies.   (See  Craft  Union) 

Injunction:    (Labor  Injunction) 

Court  order   restraining  one  or  more  persons,  corporations,  or  unions 
from  performing  some  act  which   the  court  believes  would  result  in 
irreparable  injury  to  property  or  rights. 

International   Representative:   (National   Representative,   Field   Representative) 

Generally,  a   full-time  employee  of  a  national   or   international   union 
whose  duties  include  assisting  in   the  formation  of  local   unions,  dealing 
with  affiliated   local  unions  on  union   business,  assisting  in   negotiations  and 
grievance  settlements,  settling  disputes  within  and  between   locals,  etc. 
(See   Business  Agent) 

International   Union: 

A  union  claiming  jurisdiction  both  within  and  outside  the   United 
States  (usually   in  Canada).  Sometimes  the  term   is  loosely  applied  to 
all   national   unions;  that   is,   "international"  and  "national"  are  used   inter- 
changeably. 

Job  Posting: 

Listing  of  available  jobs,  usually  on  a  bulletin   board,  so  that  em- 
ployees may   bid  for  promotion   or  transfer. 
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Joint  Bargaining: 

Process  in  which   two  or   more  utiions  join   forces  in  negotiating  an 
agreement  with  a  single  employer. 

Jurisdictional   Dispute: 

Conflict  between   two  or  more  employees'  organizations  over  the  organ- 
ization of  a  particular  establishment  or  whether  a  certain   type  of  work 
should   be  performed   by  members  of  one  organization   or  another.     A 
jurisdictional  strike  is  a  work  stoppage  resulting  from  a  jurisdictional  dispute. 

Just  Cause: 

The  traditional  grounds  for  disciplinary  action  in  most  labor  agree- 
ments. The  term  appears  in  agreements,  but  specified  grounds  are  incom- 
petence or  misconduct. 

Labor  Disputes: 

Any  controversy  concerning  terms,  tenure  or  conditions  of  employ- 
ment, or  concerning  the  association  or  representation  of  persons  in  nego- 
tiating, fixing,  maintaining,  changing,  or  seeking  to  arrange   terms  or  con- 
ditions of  employment,  regardless  of  whether  the  disputants  stand  the 
proximate  relation  of  employer  and  employee- 
Labor  Grades: 

One  of  a  series  of  rate  steps   (single  rate  or  a  range  of  rates)   in 
the  wage  structure  of  an  establishment.   Labor  grades  are  typically  the 
outcome  of  some  form  of  job  evaluation,  or  of  wage-rate  negotiations, 
by  which  different  occupations  are  grouped,  so  that  occupations  of 
approximately  equal   "value"  or  "worth"  fall   into  the  same  grade  and, 
thus,  command  the  same  rate  of  pay. 

Labor  Management  Relations  Act  of  1947:    (Taft-Hartley  Act) 

Federal   law,  amending  the  National    Labor  Relations  Act   (Wagner 
Act),   1935,  which,  among  other  changes,  defined  and  made  illegal  a 
number  of  unfair  labor  practices  by  unions.   It  preserves  the  guarantee 
of  the  right  of  workers  to  organize  and  bargain  collectively  with   their 
employers,  or  to  refrain  from  such  activities,  and  retains  the  definition 
of  unfair  labor  practices  as  applied  to  employers.  The  act  does  not 
apply  to  employees  in  a  business  or  industry  where  a  labor  dispute 
would  not  affect  interstate  commerce.  Other  major  exclusions  are: 
employees  subject  to  the   Railway   Labor  Act,  agricultural  workers, 
government  employees,   nonprofit  hospitals,  domestic  servants,  and  su- 
pervisors. Amended  by   Labor-Management   Reporting  and   Disclosure  Act 
of   1959.  See  National    Labor   Relations  Act;   National    Labor   Relations 
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Board;   Unfair  labor  practices;   Section    14   (b).    Labor  Management   Relations 
Act  of    1947. 

Labor-Management  Reporting  and   Disclosure  Act  of   1959:(Landrum-Griffin  Act) 

A  Federal   law  designed   to  "eliminate  or  prevent   improper  practices 
on  the  part  of  labor  organizations,  employers,"  etc.    Its  seven   titles  include 
a  bill   of  rights  to  protect  members  in   their   relations  with   unions;  regula- 
tions of  trusteeships;  standards  for  elections;  and  fiduciary   responsibility  of 
union  officers.   The   Labor  Management   Relations  Act  of    1947  was  amended 
in  certain   respects  by  this  act. 

Labor  Organization: 

Any  organization  or  association  of  any  kind  in  which  employees  parti- 
cipate and  which  exists  for  the  primary  purpose  of  dealing  with  employers 
concerning  grievances,  labor  disputes,  wages,  rates  of  pay,  hours  of  employ- 
ment, fringe  benefits,  or  other  conditions  of  employment. 

Lockout: 

A  suspension  of  work   initiated  by  the  employer  as  the  result  of  a 
labor  dispute.   The  antithesis  of  a  strike,  which   is  initiated   by   the  workers. 
Used  primarily   to  avert  a  threatened  strike.    Its  utility   to  a  public  em- 
ployer is  questionable. 

Maintenance  of  Membership  Clause: 

A  clause  in  a  collective  agreement  providing  that  employees  who  are 
members  of  the  employee  organization  at  the  time  the  agreement  is  nego- 
tiated, or  who  voluntarily  join   the  organization  subsequently,  must  maintain 
their  membership   for   the  duration  of   the  agreement,   or  possibly  a  shorter 
period,  as  a  condition  of  continued  employment.  See   Union  Security. 

Management   Involvement: 

While  the  law  gives  all  employees   the  right  to  join   or  refrain   from 
joining  labor  organizations,   it  specifically  prohibits  sponsorship,  control,  or 
assistance  to  such   organization   by  agencies. 

Management  Officials: 

Means  representatives  of  management  having  authority   to  act  for  the 
agency  on  any  matters  relating  to  the  implementation   of  agency  policy. 

Criteria: 

With  reference  to  the  determination  of  whether  or  not  certain  in- 
dividuals are  managerial  employees,  agencies  should  consider  the  follow- 
ing criteria: 
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(1)  The  nature  ot  the  participation   in   the  formulation  of  manage- 
ment policies. 

(2)  The  frequency  of  such   participation. 

(3)  Does  the   individual  exercise   independent  judgment  or  discretion 
in  the  formulation  of  such   policies  or  their  effectuation? 

(4)  What  decisions,  if  any,  require  approval? 

(5)  The  nature  of  the  delegated  authority.   How  many  employees 
does  he  have  under  his  direction? 

(6)  Is  he  looked   to  as  being   in  charge  of  a  program  and   required 
to  plan,   formulate,  and  effectuate  the  program? 

(7)  Is  his  role  involvement  in  formulation   or  does  he  only  function 
as  a  resource  person  with  special   knowledge  or  skill? 

(8)  Are  his  duties  such  that   he  has  closer  interest  to  those  who 
formulate  and  effectuate  than  to   those  who  carry  out  the 
policies? 

Management  Prerogatives: 

Rights  reserved  to  management,  which  may  be  expressly  noted  as 
such  in  a  collective  agreement.  Management  prerogatives  usually  include 
the  right  to  schedule  work,   to  maintain  order  and  efficiency,   to  hire,  etc. 

Master  Agreement: 

A  single  or  uniform  collective  agreement  covering  a  number  of  in- 
stallations of  a  single  employer  or  the  members  of  an  employers'  associa- 
tion.  (See  Multi-employer  Bargaining) 

Mediation:    (Conciliation) 

An  attempt  by  a  third  party   to  help   in   negotiations  or  in   the 
settlement  of  an  employment  dispute  tfirough  suggestion,  advice,  or  other 
ways  of  stimulating  agreement,  short  of  dictating  its  provisions  (a  charac- 
teristic of  arbitration).  Most  of  the  mediation  in  the  United  States  is 
undertaken  through    federal   and  state  mediation  agencies.  A  mediator  is 
a  person  who  undertakes  mediation  of  a  dispute.  Conciliation  is  synon- 
ymous with   mediation. 

Merit   Increase: 

An   increase   in  employee  compensation  given  on  the  basis  of   indi- 
vidual efficiency  and  performance. 

Montana  Public   Employees  Association: 

An   organization  established  to  represent  public  employees,  whether 
actively  employed  or  retired  from  active  employment,   in   legislative 
matters  concerning  cost   oi    living,  etc. 
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Moonlighting: 

The  simultaneous  holding  of  more  than   one  paid  employment  by  an 
employee,  e.g.,   full-time  job  and  a  supplementary  job  with  another  employer, 
or  self-employed. 

Multi-Employer  Bargaining: 

Collective  bargaining  between  a  union  or  unions  and  a  group  of  em- 
ployers,  usually   represented   by  an  employer  association,  resulting   in  a 
uniform   or  master  agreement. 

National   Labor   Relations  Act  of  1935:    (Wagner  Act) 

Basic    federal   act  guaranteeing  employees  the  right  to  organize  and 
bargain  collectively   through   representatives  of  their  own  choosing.  The  act 
also  defined  "unfair   labor  practices"  as  regards  employers.    It  was  amended 
by  the   Labor  Management   Relations  Act  of    1947  and  the   Labor-Manage- 
ment  Reporting  and   Disclosure  Act  of    1959. 

National   Labor   Relations  Board:    (NLRB) 

Agency  created  by  the  National   Labor   Relations  Act   (1935)  and 
continued  through  subsequent  amendments.   The  functions  of  the    NLRB 
are  to  define  appropriate  bargaining  units,  to  hold  elections  to  determine 
whether  a  majority  of  workers  want  to   be  represented   by  a  specific 
union   or  no  union,  to  certify  unions  to  represent  employees,   to  interpret 
and  apply  the  Act's  provisions  prohibiting  certain  employer  and  union 
unfair  practices,  and  otherwise  to  administer  the  provisions  of  the  Act. 
(See   Labor  Management   Relations  Act  of   1947) 

National   Union: 

Ordinarily,  a  union  composed  of  a  number  of  affiliated   local   unions. 
The   Bureau  of   Labor  Statistics,   in   its  union  directory,  defines  a  national 
union  as  one  with  agreements  with   different  employers  in   more  than   one 
state,  or  an  affiliate  of  the  AFL-CiO,  or  a  national   organization  of  gov- 
ernment employees.  See   International   Union. 

J       Negotiable: 

Any  matter  held  to  be  appropriate  for  determination   by  collective 
negotiation    (as  distinguished  from  a  management  right).   Questions  of  what 
is  negotiable  are  sometimes  argued  vigorously   before  the  courts. 

No-Strike  and  No-Lockout  Clause: 

Provision   in  a  collective  agreement  in  which   the  employee  organiza- 
tion agrees  not  to  strike  and  the  employer  agrees  not  to  lockout   for  the 
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duration  of   the  contract.   These  pledges  may   be  hedged   by  certain  qual- 
ifications, e.g.,   the  organization   may  strike   if  the  employer  violates  the 
agreement. 

Open-end  Agreement: 

Collective  bargaining  agreement  with   no  definite   termination  date, 
usually  subject  to  reopening  for   negotiations  or   to   terminate  at  any  time 
upon   proper  notice  by  either  party. 

Open  Shop: 

A  policy  of  not  recognizing  or  dealing  with  a  labor  union,  or  a 
place  of  employment  where  union  membership  is  not  a  condition  of 
employment.   (See  Union  Security) 

Package  Settlement: 

The  total   money  value   (usually  quoted   in  cents  per  hour)   of  a 
change  in  wages  or  salaries  and  supplementary  benefits  negotiated  by  an 
employee  organization   in  a  contract  renewal   or  reopening. 

Part-Time  Employee: 

In   the  case  of  part-time  employees,   the  agency   must  determine  whether 
they  have  an   interest   in   the  conditions  that  prevail   which  would  warrant 
their  inclusion   in  a  bargaining  unit  and  eligibility  to  participate  in  any 
election  held,  based  upon  the  nature  of  their  job  and  the  regularity  of 
their  employment  and  not  whether  or  not  this  constitutes  a  second 
job  for  the  employees.  Thus,  an   individual  employed  two  days  a  week 
on  a  regular   basis  has  an   interest   in   the  conditions  that  exist  and  should 
be  included.  Alternately,  an   individual  who  may  be  employed  on  a  part- 
time  basis  for  four  days  in  a  given  week  and  then  not  be  employed 
again  for  several   weeks  has  such  an   intermittent  relationship   to  the 
employment  conditions  that  his  interest  may  not  warrant  his  inclusion   in 
the  appropriate  unit  or  eligibility   in   the  election.  The  nature  of  the  work 
performed  and  the  conditions  of  employment,  similar  to  the  criteria 
discussed   in   measuring  community  of   interest   in   unit  issues,  are  determ- 
inative of  any   individual's  status  regarding   inclusion   in    the  unit  -  -  be 
he  temporary,  seasonal   or  part-time. 

Past  Practice  Clause: 

Existing  practices  in  the  agency,  sanctioned  by  use  and  acceptance, 
that  are  not  specifically  included  in  the  collective  bargaining  agreement, 
except,  perhaps,   by   reference  to  their  continuance. 
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Pattern   Bargaining: 

The  practice  whereby   the  employers  and  employee  organizations 
reach  collective  agreements  similar  to  those  reached  by   the  leading  employers 
and  employee  organizations  in   the  field. 

Payroll   Deductions: 

Amounts  withheld  from  employees'  earnings  by  the  employer  for 
social   security,  federal    income  taxes,  and  other  governmental   levies;  also 
may   include  organization  dues,  group  insurance  premiums,  and  other 
authorized  assignments.    (See  Check-off) 

Person: 

Includes  one  or  more   individuals,   labor  organizations,  public  employees, 
associations,  corporations,  legal   representatives,   trustees,  trustees  in   bank- 
ruptcy, or  receivers. 

Picketing: 

Patrolling,   usually   near  the  place  of  employment,   by   members  of  the 
employee  organization  to  publicize  the  existence  of  a  dispute,  persuade 
employees  and  the  public  to  support  the  strike,  etc.   Organizational   pick- 
eting  is  carried  on   by  an  employee  organization   for  the  purpose  of  per- 
suading employees  to  join   the  organization  or  authorize  it   to  represent 
them.    Recognitional   picketing  is  carried  on   to  compel   the  employer  to 
recognize  the  organization  as  the  exclusive  negotiating  agent  for  his  em- 
ployees.  Informational   picketing  is  directed  toward  advising  the  public 
that  an  employer  does  not  employ  members  of,  or  have  an  agreement 
with,  an  employee  organization. 

Preventive  Mediation: 

Procedures  designed  to  anticipate  and   to  study  potential   problems 
of  employment  relations.  These  procedures  may   involve  early  entry 
into  employment  disputes  before  a  strike  threatens. 

Probationary  Period: 

Usually  a  stipulated  period  of  time   (e.g.,  30  days)   during  which  a 
newly  hired  employee  is  on   trial   prior  to  establishing  seniority  or  other- 
wise becoming  a  regular  employee.  Sometimes  used   in   relation   to  dis- 
cipline, e.g.,  a  period  during  which  a  regular  employee,  guilty  of  mis- 
behavior,  is  on   trial.   Probationary  employee  -  a  worker   in  a  probation- 
ary period.  Where  informal   probation   is  the  practice,  a  worker  who 
has  not  yet    reached    the  status  of  regular  employee  may  be  called  a 
temporary  employee. 
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Progressive  Discipline: 

A  concept   in   labor  relations  which   holds  that  erring  employees 
should  be  disciplined  promptly  and  proportionally   to  the  offense,  and 
that  penalties  should  become  progressively  sterner  with  successive  offenses. 
Key  aspects  of  this  concept  are: 

a.  The  discipline  should   "fit  the  crime," 

b.  Discipline  should  be  corrective,   rather  than   punitive   in   intent. 

Public   Employee: 

Means  a  person  employed  by  a  public  employer   in  any  capacity, 
except  elected  officials,   persons  directly  appointed  by   the  governor,  super- 
visory employees  and   management  officials  or  members  or  any  state 
board  or  commission  who  serve  the  state  intermittently,  professional 
instructors,  teachers,  school   district  clerks  and  school   board  and   districts 
of  this  state,  registered  professional   nurses  performing  service  for  health 
care  facilities,  professional   engineers  and  engineers  in   training,  and   in- 
cludes any   individual   whose  work  has  ceased  as  a  consequence  of,  or 
in  connection  with,  any  unfair  labor  practice  or  concerted  employee 
action. 

Raiding:    (IMo-raiding  Agreement) 

Term  applied   to  an   organization's  attempt   to  enroll   members  be- 
longing to  another  organization  or  employees  already  covered  by  a 
collective  agreement  negotiated  by  another  organization,  with  the  intent 
to  usurp  the  latter's  bargaining  relationship.  A  no-raiding  agreement  is 
a  written  pledge  signed  by  two  or  more  employee  organizations  to 
abstain  from   raiding  and  is  applicable  only  to  signatory  organizations. 

Ratification: 

Formal   approval   of  a  newly  negotiated  agreement  by  vote  of   the 
organization   members  affected. 

Real  Wages: 

Purchasing  power  of  money  wages,  or  the  amount  of  goods  and 
services  that  can   be  acquired  with   money  wages.  An   index  of   real 
wages  takes  into  account  changes  over  time  in  earnings  levels  and  in 
price  levels  as  measured  by  an  appropriate  index,  e.g.,  the  Consumer 
Price   Index. 

Recognition: 

Employer  acceptance  of  an  organization  as  authorized  to  nego- 
tiate, usually   for  all   members  of  a  negotiating  unit. 
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Reopening  Clause: 

Clause  in  a  collective  agreement  stating   the  time  or  the  circumstances 
under  which   negotiations  can   be  requested,  prior  to  the  expiration  of   the 
contract.    Reopenings  are  usually  restricted   to  salaries  and  other  specified 
economic  issues,   not   to  the  agreement  as  a  whole. 

Reporting  Pay: 

Minimum   pay  guaranteed  to  a  worker  who  is  scheduled  to  work,  re- 
ports for  work,  and  finds  no  work  available,  or  less  work  than  can   be 
done  in   the  guaranteed  period    (usually  3  or  4  hours).   Sometimes  iden- 
tified as  "call-in  pay."     (See  Call-in  Pay) 

Representation   Election:    (Election) 

Election  conducted  to  determine  whether  the  employees  in  an  appro- 
priate unit   (see  Bargaining  Unit)  desire  an  organization   to  act  as  their 
exclusive  representative. 

Right-to-Work   Law: 

Legislation  which   prohibits  any  contractual   requirement  that  an 
employee  join  an  organization   in  order  to  get  or  keep  a  job. 

Runoff  Election: 

A  second  election  conducted  after  the  first  produces  no  winner 
according  to  the  rules.    If  more  than   two  options  were  present    in   the 
first  election,   the  runoff  may  be  limited  to  the  two  options  receiving 
the  most  votes  in  the  first  election.    (See   Representation   Election) 

Sabbatical    Leave: 

The  practice,  most  common   in  education,  of  granting  employees 
several   months  off  after  several  years  of  service,  at  partial   or  full   pay. 

Scope  of  Bargaining: 

Those  subjects  regarded  as    negotiable.  Traditional  subjects  include 
salaries,  fringe  benefits  and  hours  of  work.   Matters  considered  to   be 
"management  rights"  are  not  negotiable  and  do  not  fall   under  the 
scope  of   bargaining  or  negotiations. 

Seniority: 

Term   used  to  designate  an  employee's  status  relative  to   other  em- 
ployees, as  in  determining  order  of  promotion,   layoff,  vacation,  etc. 
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Straight  seniority  -  seniority  acquired  solely  through   length   of  service.    Qual- 
ified seniority  -  other  factors  such  as  ability  considered  with   length  of  ser- 
vice.  Departmental   or  unit  seniority  -  seniority  applicable  in  a  particular 
department  or  agency   of   the  town,   rather  than   in   the  entire  establishment. 
Seniority   list  -  individual   workers  ranked   in  order  of  seniority.    (See 
Representative) 

Shop  Steward:    (Union  Steward,  Building  Representative) 

A  local   union's  representative  in  a  plant  or  department  elected  by 
union   members   (or  sometimes  appointed   by   the  union)   to  carry  out  union 
duties,  adjust  grievances,  collect  dues,  and  solicit  new  members.   Shop  stewards 
are  usually  fellow  employees,  and  perform   duties  similar  to  those  of  building 
representatives  in   public  schools. 

Sick  Out: 

A  device  used  by  employees  to  protest,  a  form  of  job  action.  In  a 
sick  out,  large  numbers  of  employees  who  are  not  ill  call  in  sick  simul- 
taneously,  thereby  achieving   the  same  effect  as  a  slowdown. 

Side  Bar  Agreements; 

A  term  used  to  designate  either  written  or  oral  agreements  between 
management  and  labor,  that  are  reached  during  the  life  of  a  previously 
negotiated  contract.   Extreme  care  must  be  taken  to  insure  that  super- 
visors do  not  enter  into  any  such  agreements  without  agency  director 
approval,   in  concurrence  with  the  labor  negotiator.  These  agreements  can 
cripple   your  ability  to   re-negotiate  a  contract  properly.  They  constitute 
concessions  that  cannot  be  taken  back  at  the  negotiating  table,  without 
great  difficulty. 

Slowdown: 

A  type  of  job  action   in  which  employees  calculatedly  reduce  their 
work   output  while  remaining  on   the  job. 

Speedup: 

Union  term   describing  a  management  tactic  whereby  workers  are 
forced  to  increase  production  without  increased  compensation.  The  im- 
plication  is  that  such  demands  are  unreasonable,   injurious  to  dignity  or 
even  dangerous.   "Speed-up"  should  not  be  confused  with  productivity 
improvement,  which   normally  provides  for  a  change  in  system  or  equip- 
ment, and   increases  output   without  making  the  work   more  gruellinq. 
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Sponsorship,  Control  or  Assistance  of  Labor  Organization: 

Recognition  of  a  labor  organization,   including  an  employee  council 
meeting   the  definition   of  a   labor  organization,  which   is  sponsored,  con- 
trolled, or  assisted  by  management  may  result  in  a  finding  of  a  violation 
of  the  law. 

Some  activities  which   may  be  considered  sponsorship,  control   or 
assistance  of  a  labor  organization  are:    (1)  Management  or  supervisory 
participation   in   the  formation  of  the   labor  organization,    (2)   Officers  of 
the  labor  organization  are  management  officials  or  supervisors,    (3)    In- 
volvement by  management  in  the  nomination  or  election  of  officers,    (4) 
Financial  support  to  the  labor  organization  where  such  support  is  not 
furnished  any  other  labor  organization,  e.g.,  profit  from  vending  ma- 
chines,  (5)   Discriminating  by  providing  space  or  facilities  for  labor  or- 
ganizations which  do  not  have  the  right  to  such  facilities  by  provisions 
of  an  agreement  but  denying  the  same  to  other  labor  organizations 
engaged  in  solicitation,   (6)   Declaration  of  favortism  for  one  labor  organ- 
ization as  opposed  to  another   labor  organization,  (7)   Urging  employees 
to  form   their  own   labor  organization  whether  or  not  combined  with 
other  evidence  of  favored  treatment. 

Standard  Agreement:    (Form  Agreement) 

Collective  bargaining  agreement  prepared  by  a  national  or  interna- 
tional  union  for  use  by,  or  guidance  of,   its  local   unions,  designed  to 
produce  standardization  of  practices  within  the  union's  bargaining  rela- 
tionships. 

Strike:    (Wildcat,  Outlaw,  Quickie,  Slowdown,  Sympathy,  Sitdown,  General) 

Temporary  stoppage  of  work   by  a  group  of  employees   (not  necess- 
arily members  of  a  union)   to  express  a  grievance,  enforce  a  demand  for 
changes  in  the  conditions  of  employment,  obtain   recognition,  or  resolve 
a  dispute  with   management.  Wildcat  or  outlaw  strike  -  a  strike  not 
sanctioned  by  union  and  one  which  violates  a  collective  agreement. 
Quickie  strike  -  a  spontaneous  or  unannounced  strike.  Slowdown  -  a 
deliberate  reduction   of  output  without  an  actual   strike   to  force  con- 
cessions from  an  employer.  Sympathy  strike  -  strike  of  employees  not 
directly   involved  in  a  dispute,   but  who  wish   to  demonstrate  employee 
solidarity  or  bring  additional   pressure  upon   the  employer  involved.  Sit- 
down  strike  -  strike  during  which  employees  remain   in   the  workplace, 
but  refuse  to  work  or  allow  others  to  do  so.   General   strike  -  strike 
involving  all   organized  employees  in  a  community  or  county    (rare  in 
the  United  States).  Walkout  -  same  as  strike. 

Strikebreaker: 

A  "scab;"  one  who  continues  to  work  during  a  strike  or   is  brought 
in   by  the  employer   to  fill   the  job  temporarily  vacated  by  a  striker. 
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Strike  Vote: 

Vote  conducted  among  members  of  an  employee  organization   to  deter- 
mine whether  or  not  a  strike  should  be  called. 

Superseniority: 

A  position   on   the  seniority   list  ahead  of  what  the  employees  would 
acquire  solely  on   the   basis  of  length   of  service  or  other  general   seniority 
factors.   Usually  such   favored  treatment  is  reserved  to  union  stewards,  or 
other  workers    entitled  to  special   consideration   in  connection  with   layoff 
and   recall   to  work. 

Supervisory   Employee: 

Means  any   individual   having  authority,   in  the  interest  of  the  employer 
to  hire,  transfer,  suspend,   lay  off,  recall,  promote,  discharge,  assign,  reward, 
discipline  other  employees,   having  responsibility  to  direct  them,  to  adjust 
their  grievances,  or  effectively   to  recommend  such  action,   if   in  connection 
with   the  foregoing,   the  exercise  of  such  authority   is  not  of  a  merely   rou- 
tine or  clerical   nature,   but  requires   the  use  of   independent  judgment. 

Criteria; 

In  determining  whether  or  not  an   individual    is  a  supervisor,  the 
following  criteria  should  be  considered. 

(1)  Does  the  supervisor  interview  applicants?  Can   he  recommend 
hiring  of  applicants?   Can   he  reject  or  recommend  the  rejection 
of  an  applicant?    Is  he  the  selecting  officer? 

(2)  What   IS  his  responsibility? 

a.  What  are  his  duties  and  authority? 

b.  To  whom   does  he  report? 

c.  Do  the  employees  work   for  him  permanently  or   tem- 
porarily? 

d.  Does  he  assume  the  duties  of  a  supervisor  only  on  some 
rare  occasions? 

e.  How  much   time  is  spent  m   manual,   professional,   tech- 
nical  work,  as  contrasted  to  supervision  of  other  em- 
ployees? 

f.  Does  he  assign  work?    If  so,  what  is  the  nature  of  the 
assignment?   Does  it   require  the  use  of  independent 
judgment? 

(3)  What  are  his  powers  and  duties  with   respect  to  transferring, 
suspending,  laying  off,  or  recalling  other  employees? 

a.  Can   he  transfer  or   reassign  employees,  or  does  he  act 
on   request  for  transfer  or  reassignment  from  others? 

b.  Can   he  direct  an  employee  to  go  home  and,   if  so, 
under  what  circumstances?   Is  this  only   in  extreme 
emergencies? 
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c.  Does  he  participate  in  or  determine  wliich  ennployees  will 
be  laid  off  in  a  reduction   in   force? 

d.  Does  he  determine  the  order  in  which  the  employees  will 
be  recalled? 

e.  Does  he  distribute  work  among   the  employees? 

f.  Does  he  determine  who  will   work  oveitime  and,   if  so,  how 
long? 

(4)  In   making  assignments  of  work   or  overtime,  does  he  exercise  in- 
dependent judgment,  or  is  it  based  on  orders  from   higher  author- 
ity?   is  the  assignment  of  overtime  predicted  upon  specific  direc- 
tions so  that  he  exercises  no  judgment  but  follows  a  specific 
routine? 

(5)  What  authority  and  powers  does  he  have  with   reference  to  re- 
warding or  promoting  employees?   Does  he  make  recommendations 
with  reference  to  awards,  rewards,  letters  of  commendation,  pro- 
motion?  Does  he  initiate  such?   Does  he  pass  upon   recommenda- 
tions of  others?  What  effect  does  his  recommendation  carry?   Is 

it  subject  to  an   independent  review  or  check   by  someone  else? 

(6)  What  are  his  powers  and  duties  with  respect  to  the  evaluation  of 
employees?   Does  he  evaluate  the  performance  of  all  employees? 
Does  he  evaluate  the  performance  only  of  probationary  employees? 
Are  evaluations  subject  to  review  by  higher  authority?   Is  there 

an   independent  evaulation   made  before  his  evaluation   is  effective? 
Does  he  sign  the  evaluation  form,  or  is  it  merely  a  recommenda- 
tion which  goes  on  to  higher  authority  where   in   turn  the  eval- 
uation form   is  signed  after  an  independent  investigation?   Does 
evaluation   involve  exercise  of  judgment? 

(7)  What  are  his  powers  and  duties  with  reference  to  discharge  and 
discipline  of  employees?   Does  he  initiate  or  just  recommend  dis- 
charges?   If  he  recommends  discharges  or  discipline,  what  inde- 
pendent investigation   is  engaged  in   by  others  at  higher  levels? 
What  is  the  nature  of  the  discipline  he  can   invoke? 

(8)  Recommendations.    Has  the  individual   been  advised  of  his 
authority   to  make  recommendations?   Has  he  ever  made  re- 
commendations regarding  employees?    If  so,  what  have  they 
been?  Are  the  recommendations  subject  to  an   independent 
investigation   by  a  superior  before  action   is  taken?  What  weight 
if  any   is  given   to  the  recommendations?  Are  they  merely  to 
cause  actions,  or  do  they  carry  substantial   weight?  What  is  the 
frequency  with  which  his  recommendations  are  effectuated? 

(10)  His  responsibility  for  directing  the  work  of  employees.   Do  the 
employees  understand  the  supervisor  to  be  their  boss^    Is  he 
held  responsible  for  the  completion  and  quality  of  the  work? 
Does  he  report  on  employee  competence,   misconduct,   infrac- 
tions of  rules,  bad  work,  tardiness  or  absences?   Does  he  main- 
tain  records  of  employee  performance?    Is  he  consulted  by 
higher  supervisors  about  the  work  and  progress  of  employees 
under  his  supervision?   Is   such  consultation   merely  seeking  in- 
formation -  or  does  it  carry  weight?   Is  his  relationship  with 
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employees  that  of  a  mechanic  to  a  helper,  or  a  senior  to  a 
junior  employee,  or  does  it  involve  some  degree  of  supervision 
where  his  authority  carries  weight? 

(11)  Adjustments  of  grievances.    Does  he  entertain  and  act  on  em- 
ployee complaints  and  grievances?   Does  he  deal  with  shop 
stewards?  What  authority  does  he  have  to  adjust  grievances? 

(12)  Supervisory   meetings.   Does  he  attend  meetings  of  supervisory 
staff   if  they  are  held?  The  nature  of  such   meetings  -  who 
attends,  what   is  discussed  and  frequency  of  such   meetings. 

(13)  Titles  are  not  determinative  of  an   individual's  status.  The  agency 
must  always  consider,  the  job  and  authority  of   the  employees. 
In   this  respect  a  job  description   may   not  be  controlling,   if 

in   fact,   the  employee  is  not  performing  work  within   that  job 
description.   An  example  of  this  problem   is  the  individual 
classified  as  a   "supervisor"  who  supervises  a  function   rather 
than  employees  or  whose  department  has  been   reduced  to 
one  person,   the  "supervisor,"  and  there   is  no  reasonable 
expectation   that  he  will   have  other  employees  in   the  depart- 
ment. 

Sweetheart  Agreement: 

A  collective  agreement  exceptionally   favorable  to  a  particular  em- 
ployer,  in  comparison  with   other  contracts,   implying  less  favorable 
conditions  of  employment  than  could  be  obtained  under  a  legitimate 
collective  bargaining  relationship. 

Taft-Hartley  Act:    (See   Labor  Management  Relations  Act  of  1947) 

Temporary   Employee: 

In  determining  whether  employees  are  temporary  employees  the 
agency  should  consider  whether  such  employees  are  going  to  be  with   the 
agency   for  a  sufficient  period  of  time   so  that  they  have  an   interest   in 
the  conditions  that  exist.  When  an  employee  is  hired  on  a  casual   basis 
and  will   only  stay  for  a  short  period  of  time  his  interests  are  not  such 
as  to  warrant  his  inclusion   in  a  bargaining  unit.   Conversely,  an  employee 
who  will   be  retained  or  who  will   return  from  year  to  year,  such  as 
summer  employees  in  certain  seasonal  employment  situations,  may  well 
have  an   interest   in   the  reasonable  expectancy  of  employment   in   the 
future.  Whether  the  employees  perform  the  same  kind  of  work,  have 
the  same  benefits  and  conditions  and  same  supervision  as  regular  em- 
ployees IS  also  a  factor   in  determining  the  status  of  temporary  employees. 

The  particular  classification   of  the  employee  is  not  critical.   Rather 
the  agency   must  look   to  the  question  of  whether  this  employee  has  an 
interest  in   the  conditions  that  prevail.  Accordingly,  should  he  have  a 
voice  in   determining  the  labor  organization,   if  any,  to  represent  the 
employees,  or  to  become  a  member  of  an  existing  bargaining  unit? 
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Umbrella  Clause: 

A  contract  provision  covering  one  or  more  employee  organizations 
within  jurisdiction. 

Unfair   Labor  Practice: 

(1)  It   IS  an   unfair   labor  practice  for  a  public  employer  to: 

(a)  interfere  with,   restrain,   or  coerce  employees  in   the  exercise  of 
the  rights  guaranteed  by   law. 

(b)  dominate,   interfere,  or  assist  in   the  formation  or  administration 
of  any   labor  organization,   however,  subject  to  rules  adopted  by 
the  board.   An  employer   is  not  prohibited  from   permitting  em- 
ployees to  confer  with   him  during  working  hours  without  loss 
of  time  or  pay. 

(c)  discriminate  in   regard  to  hire  or  tenure  of  employment  or  any 
term  or  condition   of  employment   to  encourage  or  discourage 
membership   in  any   labor  organization;  however,  nothing  in   this 
act  or  in  any  other  statute  of  this  State  precludes  a  public  em- 
ployer from   making  an  agreement  with  an  exclusive  representa- 
tive to  require  that  an  employee  who  is  not  or  does  not  become 
a  union   member  shall   be  required  as  a  condition  of  employment 
to  have  an  amount  equal   to  the  union   initiation  fee  and  monthly 
dues  deducted  from   his  wages  in  the  same  manner  as  checkoff 

of  union  dues. 

(d)  discharge  or  otherwise  discriminate  against  an  employee  because 
he  has  signed  or  filed  an  affidavit,  petition,  or  complaint  or 
given  any   information   or  testimony  under  this  act. 

(e)  refuse  to  bargain  collectively   in  good  faith  with  an  exclusive 
representative. 

(2)  It  is  an   unfair   labor  practice  for  a  labor  organization   or   its  agents 
to; 

(a)  restrain  or  coerce  employees  in   the  exercise  of   the  right  guar- 
anteed  in   the  selection  of  his  representative  for  the  purpose  of 
collective  bargaining  or  the  adjustment  of  grievances. 

(b)  refuse  to  bargain  collectively   in  good  faith  with  a  public  em- 
ployer,  if   it  has  been   designated  as  the  exclusive  representative 
of  employees. 

(c)  use  agency  shop  fees  for  contributions  to  political  candidates 
or  parties  at  state  or   local   levels. 

(3)  For  the  purposes  of  this  act,  to  bargain  collectively,   is  the  perform- 
ance of  the  mutual   obligation   of  the  public  employer,  or  his  desig- 
nated representatives,  and  the  representatives  of  the  exclusive  repre- 
sentative to  meet  at  reasonable  times  and  negotiate   in  good  faith 
with   respect  to  wages,  hours,   fringe  benefits,  and  other  conditions 

of  employment,  or  the  negotiation   of  an  agreement,  or  any  question 
arising  thereunder,  and   the  execution  of  a  written  contract  incorpor- 


8-24 

ating  any  agreement  reached.  Such  obligation  does  not  compel   either 
party  to  agree  to  a  proposal   or  require  the  making  of  a  concession. 
(4)     This  act  does  not  limit  the  authority  of  the  legislature,  any  political 
subdivision   or  the  governing  body,   relative  to  appropriations  for  salary 
and  wages,   hours,  fringe  benefits,  and  other  conditions  of  employment. 

Union  Security: 

Protection  of  a  union's  status  by  a  provision  in  the  collective  agree- 
ment establishing  a  closed  shop,  union  shop,  agency  shop,  or  maintenance- 
of-membership  arrangement.  In  the  absence  of  such  provisions,  employees 
in  the  bargaining  unit  are  free  to  join  or  support  the  union  at  will,  and, 
thus,  in  union  reasoning,  are  susceptible  to  pressures  to  refrain  from  sup- 
porting the  union  or  to  the  inducement  of  a   "free  ride." 

Union  Shop: 

Provision  in  a  collective  agreement  that  requires  all  employees  to  be- 
come members  of  the  union  within  a  specified  time  after  hiring  (typically 
30  days),  or  after  a  new  provision  is  negotiated,  and  to  remain  members 
of  the  union  as  a  condition  of  continued  employment.  Modified  union 
shop  -  variations  of  the  union  shop.  Certain  employees  may  be  exempted, 
e.g.,  those  already  employed  at  the  time  the  provision  was  negotiated  and 
who  had  not  yet  joined   the  union. 

Wagner  Act:     (See  National    Labor  Relations  Act  of   1935) 

Welfare  Plan:    (Employee-Benefit  Plan) 

Health  and   insurance  plans  and  other  types  of  employee-benefit  plans. 
The  Welfare  and   Pension   Plans  Disclosure  Act    (1958)  specifically  defines 
welfare  plans  for  purposes  of  compliance,   but  the  term   is  often  used 
loosely   in  employee  relations. 


\/ 


Whipsawing: 

The  tactic  of  negotiating  with  one  employer  at  a  time,  using  each 
negotiated  gain  as  a  lever  against  the  next  employer. 

Work  Stoppage: 

A  temporary  halt  to  work,  initiated  by  workers  or  employer,  in  the 
form  of  a  strike  or  lockout.  This  term  was  adopted  by  the   Bureau   of 
Labor  Statistics  to  replace  "strikes  and   lockouts."   In  aggregate  figures, 
"work  stoppage"  usually   means  "strikes  and  lockouts,   if  any;"  as  applied 
to  a  single  stoppage,   it  usually  means  "strikes  or  lockouts"  unless  it  is 
clear  that   it  only   be  one.   The  difficulties  in   terminology  arise  largely  from 
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the  inability  of  the   Bureau   of    Labor  Statistics   (and,  often,   the  parties) 
to  distinguish   between  strikes  and  locl<outs  since  the  intiating  party   is 
not  always  evident. 

Yellow  Dog  Contract: 

A  contract  between  employer  and  employee  in  which   the  employee 
pledges  not  to  join  a  union. 

Zipper  Clause: 

An  agreement  provision  specifically   barring  any  attempt  to  reopen 
negotiations  during  the  term  of  the  agreement.   (See  Reopening  Clause) 


